4 Characteris.tics |
of the Constitution

The Constitution of the Fifth Republic of France—as approved at the
referendum held on 28 September 1958 with the incorporation of subsequent
amendments—exhibits the following distinctive fundamentral features

1 Popular Sovereignty

The first distinguishing feature of the 1958 French Constitution is that,
like the American Constitution, it embodies the principle of popular:
sovereignty. This is clearly mainfested in Article 2 which lays down : ““National
sovereignty resides in the people who exercise it through their representatives
and by means of a referendum’’. "Suffrage is always universal, equal and
secret”. The French Constitution is thus an act of the people. The system of
Government established and maintained under it is based upon popular
consent.

2 A Democratic Republic
An equal ‘important feature of the Constitution is that “France is a
Republic, indivisible, secular, democratic and social” (Article 2). The President
is elected for seven years by direct univeral suffrage and he appoints the
Prime Minister and Government who are not allowed to be elected members
of the French Parliament but are responsible to it. The French Parliament is
elected on a democratic basis. All citizens, irrespective of race, origin or
religion, are equal before the law and capable of exercising their civil and
political rights. Article 2 proclaims that French Government is ““Government
of the people, by the people and for the people”. Y
Thus the Constitution reaffirms the principle of republican Government.
Y However, the vast plentitude of powers (including the emergency powers)
. conferred on the President of the Republic, and de Gaulle’s personal
leadership‘in the working of the Constitution for ten years, have undermined.
' th.e French_Republican tradition to a great extent. The Constitution has not -
laid down any precise limitations and boundaries of the sharing of executive
powgrs by the Preside_nt._yand the Prime Minister, During his long tenure as-
President of the Republic, Charles de_Gaulle interpreted his position in
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ch a way as to subordinate the office o M R
;l;esident. His interpretation that the Consf’tich}l;(tgi(i;nr lfrgi I\/::tn ;Ster tf[) that. of “th.e
upon the dignity of the office of the President, that Ifowef;ei ;r gmpha.sm
with the President than with the Prime Minis,ter, that the gres(iade;?t.e lies
arbitrator in governmental disputes and his control of foreign ‘afféirsl's—Qarl}
have made a profound influence upon French politics in that Governn all
must be under th.e control of the President. / ernment
~This tendency towa}rds what would seem to be a presidential system of
government has been interpreted by some observers that there has been a
~ complete break with the republican tradition in France. Other commentators
admit that the constitution of the Fifth Republic has introduced certain
changes : control of legislation has been taken from the National Assembly
and given to the Government; the Senate’s legislative powers are made
coordinate with the Assembly’s and the role of Parliament is much diminished.
But these, in their opinion, “are reforms which may be described as a
movement towards right-wing tendencies and a desire to stabilize the
governmental system, to prevent the deadlocks that crippled the Fourth
Republic”. |
Yet it must be said that the Constitution of the Fifth Republic has
made a break, if not completely, with the republican tradition in France.
" 'Not until the coming of the Fifth Republic and not until de Gaulle, did a
President attempt simultaneously to combine the symbolic function of
representing national identity with the open and partisan political leadership

of the nation. .
Apart from this the Constit

Government in that it imposes so many pariial
sovereignty as to weaken the legislature and strengthen the executive. .

-As compared with the previous republican constitutions in: France, the
powers of the Parliament are drastically reduced not only in’makmg afndr
unmaking the Government but also in making laws. Parliament's lawmaking
powers are categorically laid down, outside of which the Government ha;
the power to act by decree. The Government has the power to raise z;nd
spend money if the Parliament does not pass the budget w1.th1n 13 'St’ater
time. The National Assembly can be dissolved not by the P“E‘e m;sreo%
dissolution is the prerogative of the President hirpself. Thus the pc;;vt o
dissolution, the restricted opportunities for defeating the %O‘ée”;n;velj g
Provisions for legislation by ordinance and passing the uhges observed;
Earliament’s head “‘give the executive’’, @s onecommentle;tor damake mOre,

a stronger legal position than an English Tudor Mo‘narC b andescribed as .

iicult any assertion by Parliament of its rights” - This cAN B el oh

Mo real break with the French republican tradition.

ution also changes the emphasis in
restrictions upon parliamentary
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58 AUnitary State | < i

':'":Tfhe French Republic is a unitary state. According to. the original
- - ' olitan France and Overseas

Constitution it will comprise Metrop ance and Overses
departments only. The overseas territories can choose for thémselves

whither fo become completely independent and ‘separate, or to join

s

with the Republic in forming a Community of which the President of
the Republic is the headCThe Metropolitan France is divided, for local
Government, into municipalities (called Communes), grouped into several

departments and regions) The powers and the very existence of various

16zal Government units depend upon the national Government decrees.

- 4 A Dual Executive

The French executive is not single, as in the United States, but-dual.
{ It consists of a“President and a “Government headed by the Prime
.- - Minister”. The President, elected by ttie people for seven years, appoints
)} the Prime Minister and other ministers who, though not members of
. the Parliament, are responsible to it. The President presides over the
Council of Ministers, while *‘the Government determines and conducts
the policy of the nation’’ (Article 20) and ‘‘The Prime Minister leads the -
~action of the Government’’ (Article 21). Thus the Constitution creates a
dual executive. In reality, this two-headed executive has become a single-
. headed one because, since the introduction of the new Constitution,
(d”\n»\'r“;Presidents have made the major decisions and the Prime Ministers and
<« their Cabinets have, in most cases, managed and carried out their -

decisions.

- 5 Quasi-Separation of Powers
- The governmental system is based on the partial separation of powers.
It stands ‘“‘between the British system, in which Parliament and Cabinet
merge, and the American, which is based on an almost complete
severance of Congress and the President”. The Constitution has endowed
the President of the Republic, who is elected separately for seven years
by all qualified adult voters, to appoint all ministers, including the Prime
Minister. But neither the President nor the ministers are members of
the Parliament. The President also presides over the meetings of the
- Cabinet. To this extent, the French executive resembles the presidential
- or non-parliamentary executive as it is found in the United States.
.B.ut the French executive may also be described as a parliamentary.
one msofa_r as the Council of Ministers headed by the Prime Minister,
Il;kg the .B{msh Cabipet, is responsible to the National Assembly. The.
a;:imrz sl\igrrlns‘f}: ear?(tihhlsi\l C_?.binet members speak and sit in the Parliament
ation o di;approve se ofat;:)eng Assembly adopts a motion of censurelicc:)r
dedlaration R overnment program ora general pO V

\ /~\/‘~\\—j ke 25 x
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Thus the French system represents, to quote Professor Wheare, “a”
curious hybrid of pa e R Al

: : fliamef.l.tars?f and presidential executives™.
-6 Bill of Rights - o) it b A AT
 Like the American and Indian Constitutions, the Constitution of the Fifth -
Republic of France' provides for some basic rights of the Frenchmen. A
statement of such rights is contained in the Preamble and Section 1 of the
Constitution. The Preamble to the Constitution begins: ' o
w2 The F rench people solemnly proclaim its attachment to
‘the Rights of Man and to the principles of national
- Sovereignty as defined by the Declaration of 1789 and as
' confirmed and completed by the preamble to the
~ Constitution of 1946’ Rl e,

The Rights of Man refer to the historic Declaration of the Rights of Man
and of the Citizen issued by the French Constituent Assembly in 1789,
which”_a__sser’;ed that the sovereignty resided in the nation and not in the
Monarch or anybody else, that there should be no class '_'cl'istincti:'o_n_Or_ o
privileges, and that all men were entitled to personal freedom and.to equality
before the law. o e e B

The Constitution of 1946 confirmed and completed the aforesaid Rights
of Man by enlisting the following rights: (1) right to equality for women: (2)
right to work; (3) right to belong to trade unions; (4) right to strike; (5) right ‘
to education; (6) right to social welfare; (7) right to racial equality; (8) rightto
conditions necessary for family development. L, e by R o e

The Preamble to the Constitution of the Fifth Republic covers all these
matters. Article 2 of the new Constitution “guarantees equality before the
law of all citizens without distinction of birth, race or religion. Article 3 [ays
down that all adult French nationals, of either sex, are electors and are
“capable of exercising their civil and politica.al, rights”. Arti.cle 4 lays down |
that *‘political parties and groups take part in the expression of suffrage”
and thus guarantees the right of forming pphtxcal associations. .

The basic rights are upheld by the courts in France, and by a Constitutiona]
Council which keeps watch over the constitutional va.lldl_ty of la.ws Passed by
the Parliament. But its rulings are advisory and not binding as in the case of
the rulings given by the Supreme Court of the Uthed States a,x,qd the Supreme
Court of India. The French system, however, ’Sft‘ ‘tlS]_ best”, as Pr(?fessors
G. M. Carter and John H. Herz have observe.d,. in t e'pr.ote.ct.lc?n 1t offers
to individual liberties through its system Qf ?dmmlstratlve J;“”Sd’Ct‘O.n, headed -
by the Council of State, which takes infinite care zlobprg ect and ln_derflnify -

~ individuals injured by unjust or unfair acts commltte y Lovernment officialg pp
in the name of the state.”’ ' ' ’ B boE
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_7Constitutional Recognition of Political Parties
A specific feature of the new Constitution is that, unlike ﬂ_‘? American =
Constitution or Indian Constitution, it recognises thgrolggf political parties.
Article 4 of the Constitution states that ‘ppli'fical parties ‘_‘sha_aﬂ be for_r‘n”éa‘“
freely and shall carry on their activities freely” but they . 'must respect the -
principles of national soverignty and democracy’’.

8 Rigid Constitution

The Constitution of the Fifth Republic is a rigid one for it may be amended
only by a special procedure. The initiative for amending the Constitution
belongs both to the President of the Republic on the proposal of the Prime
Minister and to the members of Parliament. But an amendment must be
submitted to a referendum unless it has been carried by a three-fifths’ majority
in a joint sitting of both Houses—the National Assembly and the Senate.
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