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Fundamental Rights

The Nehru Report for the - first time made the demand fo;
Fundamental Rights in India. The demand for Fundamentg]

Rights was rejected by the Simon Commission and the joint
Parliamenta?mmr'nitg.ee on whose recommendations the
Government of India Act, 1935 was formed.

Classification of Fundamental Rights

Phe Constitution itself classifies the Fundamental Rights under six

groups as follows o Jﬁ A<
(i) Right to Equality (C““K e E
(ii) Right to Freedom Al

(iii) Right Against Exploitation

(iv) Right to Freedom of Religion

(v) Cultural and Educational Rights
(vi) Right to Constitutional Remedies
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Constitutionalism in India

Classification on the basis of persons to whom they are available
(i) Some of the Fundamental Rights are granted only to
«citizens. These are e
* Potection from discrimination on grounds only of
religion, race, caste, sex or place of birth (Articlg
* Equality of Opportunit
employment (Article £6).
* Freedom of Speech, assembly assogiatiqn,
movement, residence and profession (Artic

Educational Rights of Minorities

* Culturalasd
(Articl
(ii)) Some Fundamental Rights, on the other hand, are

available to any person on the Territory of Indian
Citizen or Foreigner. These are

* Equality before the law and equal protection of the
laws (Article 14).

Protection in respect of conviction against exposed
facto laws, double punishment
self-incrimination (Article 20). )

* Protection of life and personal liberty against action
without authority of law, (Article 21).

* Right against Exploitation (Article 23).

* Freedom of Religion (Article 25).

* Freedom as to payment of taxes for the promotion
of any particular religion
(Article 27).

* Freedom to attendance at religious instruction
or worship in state educational institutions
(Article 28).

(iii) Some of the Fundamental Rights are negatively
~ worded to imply prohibitions to the state. According
to Article 14, “The state shall not deny to any person
equality before the Law. Similar are the provisions of

Article 15 (1), 16(2), 18(1), 20, 22(1), 28(1). Some

Fundamental Rights positively confer some benefits

upon the individuals the right to religious freedom

under Article 25 and the Cultural and Educational

Rights under Article 29(1), 30(1).

Right to Equality (Articles 14-18)

Article 14 ' .

* The state shall not deny to any person equality before the
law or the equal protection of the laws within the
territory of India.

* The President or the Governor of a state shall not be
answerable to any court for the exercise and performance
of the EOv\'/ers and duties of his office or for any act done
or purporting to be done by him in the exercise and
performance of those powers and duties.

in matters of public

and
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No criminal proceeding shall be instituted or continued
against the President or a Governor in any court during
his term of office.

No civil proceeding in which relief is claimed against the
President or the Governor of a state shall be instituted in
any court. This is applicable during his term of office
and until the expiration of two months next after
notice in writing has been delivered to the President
or Governor in which the name and description of
party by whom such proceedings are to be instituted, are
given.

The above immunities, however shall not bar
- impeachment proceeding against the President.

- suits or other appropriate proceeding against the
Government or the- Government of a State.

Exceptions will be acknowledged in favour of foreign
sovereigns and ambassadors. To ensure equal treatment
in similar circumstances both in the privileges, conferred
and in the liabilities imposed by the laws, Legislature
would be entitled to make a different treatment on the
basis of reasonable classification.

Article 15

The state shall not discriminate against any citizen on
grounds only of religion, race, caste, sex, place of birth or
arty of them.

No citizen shall on grounds only of religion, race, caste,
sex, place of birth or any of them be subject to any
disability, liability, restriction or condition with regard to
- access to shops, public restaurants, hotels and places of

public entertainment; or '

- the use of wells, tanks, bathing ghats, roads and places of
public resort maintained wholly or partly out of state
funds or dedicated to the use of general public.

Nothing in this article shall prevent the state from
making any special provision for women and children.
Nothing in this article or in clause (2) of Article 29 shall
prevent the state from making any special provision for
the advancement of any socially and educationally
backward classes of citizens or for the Scheduled Castes
and the Scheduled Tribes.

State can make special provision by law for the
advancement of socially and educationally backward
class of citizens including SCs and STs for admission to
educational institutions including private institutions
whether aided or unaided other than minority
educational institutions.

The clause (1) of the Article levelled prohibition against
state action while the prohibition in clause (2) is levelled
against individuals as well.
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* The word ‘Only’ in clause (1) signify that if there is any
other ground or consideration for the differential
treatment besides those prohibited by this article, the
discrimination will not be unconstitutional.

* The public places specified in clause (2) signify that the
protection is available even against discriminatory acts by
private individuals.

* However, the prohibitions in clauses (1) and (2) do not
prevent the state from making special provisions for
women and children and for the advancement of any
socially and educationally backward classes of citizens or
for the Schedule castes and Scheduled tribes.

« Article 15(4) envisages the policy of compensatory or
protective discrimination but it should be reasonable’and
consistent with the ultimate public interest.

Article16

+ There shall be equality of opportunity for all citizens in
matters related to employment or appointment to any
office under the state.

« No citizen shall, on the grounds of religion, race, caste,
sex, descent place of birth or any of them, be eligible for
any office under the state.

« Residence within the state may be laid down by
Pardiament as a condition for particular classes of
employment or appointment under any state or other
local authority.

» The state may reserve ost or appointment in favour
ot any backward class of citizens, who in the opinion of
MW

under that state.
/é_ffmd with religious or denomination
institutions may be reserved for members professing the
particular religion or belonging to the particular
denomination to which the institution relates.

« Article 16 seeks to provide equality of opportunity in
matters of government employment. The equality of
opportunity is to be secured as between the members of
the same class of employees and not between that of
separate independent classes.

« It bars discrimination not only in the matter of initial
appointment but also of promotion and termination_of
¢he service itself as ‘employment includes promotion.

o Pt

Article17

_« Untouchability is abolished and its practice in any form is
forbidden. The enforcement of any disability arising out
of untouchability, shall be an offence punishable in
accordance with law.

~— .

¢ Parliament is authorised to make a law prescribing th, -
punishment for this offence and in exercise of this powe;

parliament has enacted the untouchability (Offences

Act, 1955, which has been amended and renamed in

1976, as the Protection of Civil Rights Act, 195,'\5-

 Certain acts are identified as offences according to the .

“act, when done on the grounds of ‘untouchability” and
prescribes the punishments therefore. These are

-~ Refusing admission to any person to public institutions
such as hospital, dispensary, educational institutions.

- Preventing any person from worshipping or offering
prayers in any place of public worship; -

~ Subjecting any person to any disability with regard to
access to any shop, public restaurant, hotel or public
entertainment or with required to the use of any
reservoir, tap or other source of water, road, cremation
ground or any other place where ‘services are rendered
to the public.

 After amendment being enlarged in 1976, the following

have been included as the offence of practicing untouchability

~ Insulting a member of Scheduled Caste on the ground
of untouchability;

~ Preaching untouchability directly or indirectly.
Instifying untouchability on historical philosophical or
religious grounds or on the ground of tradition of the
caste system.

- On violation of the act, following sanction may be
imposed.

- In the case of subsequent convictions, the punishment
may range from one to two years’ imprisonment.

— A person convicted of the offence of untouchability
shall be disqualified for election to the Union or a

-State Legislature. 3
Article18

o Titles not to be used as prefixes and suffixes to the name,
to prevent social discrimination. However, certain exceptions
are allowed in this regard

— The ban operates only against the state. It does not
prevent other public institutions, such as universities,
to confer titles or honours by way of honouring their
leaders or men of merit. '

_ The state is not debarred from awarding military or
academic distinctions, even though they may be used
as titles.

_ The state is not ‘prevented from conferring any
distinction or award, ¢.g., social service, which cannot
be used as a title i.e., as an appendage to one’s name.

AR




constitutionalism in India

Right to Freedom (Article 19-22)

Article19

All citizens shall have the right

» To freedom of speech and expression.

» To assemble peaceably and without arm:s.

+ To form association or unions or cooperative societies.

+ To move freely throughout the territory of India.

* To reside and settle in any part of the territory of India.

¢+ To practice any profession or to carry on any occupation,
trade or business.

These freedoms are guaranteed subject to some ‘permissible

reasonable restrictions to be imposed by the state. The

provision of permissible restrictions has been taken from

the US Constitution. The state here mean not only the

legislative authorities of the union and the statuory, but also

other local or statuary authorities e. £., municipalities, local

boards etc, within the territory of India or under the control

of the Government of India.

However, a law which may be made by the state under any
of the specified grounds such as public order, deformation,
contempt of court cannot be challenged as unconstitutional
or inconsistent with the guarantee of freedom of expression
except where the restrictions imposed by the law can be
held to be unreasonable by a court of law.

Thus, the Supreme Court in Gopalan vs State of Madras

decided that limitations imposed on the freedom guaranteed
by Article 19 strike a balance between individual rights and

» No person shall be convicted of any offence except for
violation of a law in force at the time of the commission
of the act _charged as armﬁm@
pénalty greater than that which might Rave been inflicted
under the law in force at the time of the commission of
the offence. ‘

K No person shall be prosecuted and punished for the same

ence more than once. .
ﬁo person accused of any offence shall be compelled to

be a witness against himself”. '
2—The clause (1) of Article 20, which guarantees against. ex
post facto legislation, is a limitation upon the law-fnakmg
power of the legislatures in India. Though t}.Ie legislature
can act on prospective as well as retrospective last, .but
the legislature shall not be competent to make a criminal

law ?etrOSpective i.e., the legislature declares an act to be

an offence or provides, penalty for an offence. It cannot
€ the JTaw retro {ve, so as to prejudicially affect

the persons who have committed such acts prior to the
enactment of that law.
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« The clause (2) prohibits double jeopardy. The concept
of double jeopardy has been taken fmnl ‘the Us _
Constitution. The Supreme Court of India —in
Venkataraman vs Union of India laid down that Article
20 (2) refers to judicial punishment and gives immunity
to a person from being prosecuted and punished for the
same of not giving immunity from proceeding other than
judicial i.c., a Government employee may be subjected to
departmental proceeding for the same offence.

« With regard to clause (3) of Article 20, which provides
immunity from self incrimination, the Supreme Court
interpret- the word ‘witness’ to comprise both oral and
documentary evidence, so that person cannot be
compelled to furnish any kind of evidence, which is
reasonably likely to support a prosecution against the
occrued.

The immunity is provided only in case of criminal

proceedings. No immunity may be claimed against sound

general inquiry or investigation on the grounds that the
statement given by the person may at some later stage lead
to an accusation.

Article 21
* No person shall be deprived of his life or personal liberty
except according to the procedure established by law.

* The theory of the procedure established by law was
adopted from ihe English Constitution. To this the

" Supreme Court has however infused judicial review by
holding that ‘procedure’ inherently meant a fair
procedure, so that Article 21 has been turned into a
safeguard against arbitrary legislation. :

* The Supreme Court of India in Menka Gandhi vs Union
of India pointed out that personal liberty in Article 21 is
of the widest amplitude, covering a variety of rights of
which same have been included in Article 19 and given
additional protection.
There may be some overlapping between Article 19 and
21. The test of reasonableness justifies whether, the law
deprives a person of his liberty. It follows that such law
shall be invalid, if it violates the principles of natural
justice.

(9 Right to Education (86th Amendment Act) ——

It was introduced by the Constitutional Amendment Act 2002. It
applies to all individuals. Under the article 21 A the right to primary
education or a fundamental right has been provided for all in the
age group of 6-14 years. The state shall provide free and
compulsory education for all children of age group 6-14 years or
may be provided by law. The state has the obligation to provide
free education and parents may be compelled to provide
education upto the age of 14 years. ;
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Article 22
« ‘No person who is arrested:shall be detained in custody
on the

i ing i d as soon as may be,
without being informe y
ounds for such arrest.

& .
« No such person shall be denied the right to consult and

to be defended by, a legal practitioner of his choice.

« Every person who is arrested and detained in custody

shall be produced before the nearest ma jstrate within a
period o ours of arrest excluding the time necessary
forthejourney from the place of arrest to the court of the
. . » i N
Magistrate and no such person shall be detained i

custody beyo id period without the authority o

a magistrate.
« However, these safeguards are W
7 an enemy alien
— A person arrested or detained under a law providing
for preventive detention.

The legislature is authorised by the Constitution to make
laws providing for\/preventive detention for reasons
connected with the security of a state, the maintenance
of public order or the maintenance of supplies and
service essential to the community or for”reasons
connected with Defence, Foreign Affairs or the Security
of India.

The Constitutions, however imposes certain safeguards
against abuse of the above power in Articles 22 (4)-(7).
Under the Constitution, preventive detention can subsist
only so long as the legislature permits.

Right Against Exploitation (Article 23-24)
Article 23

e Traffic in human beings, begar and other similar forms of
forced labour are prohibited and any contravention of
this provision shall be an offence punishable in
accordance with law. -

« Nothing-in this article shall prevent the state from
imposing compulsory service for public purposes and in
imposing such service the state shall not make any
discrimination on grounds of religion, race, castes orclass
or any of them.

Article 24

« No child below the age of 14 years, shall be employed to
work in any factory or mine or engaged in any other
hazardous employment.

+ The prohibition imposed by this Article is absolute and
does not admit of any exception for the employment of a
child in a factory, mine or in any other hazardous
employment.

Right to Freedom of Religion (Articles 25-28

Article 25 ‘
« All persons are equally entitled to freedom of conscience |
and free profession, practice and propagate religion, |
bject to public order, morality, |

However, these rights are su |
health and other provisions relating to Fundamental Rights, |

« Further, the state is permitted to 1
- regulate or restrict any economic, financial, political

or other secular activity associated with religious |
practice. ;

- provide for social we l

Hindu religious institu
classes and sections of Hindus.

lfare and reform or throw open |
tions of a public character toall |

Article 26

Every religious denomination or any

following rights

« Right to establish and maintain institutions for religious :
and charitable purposes. 1

« Right to manage its own affairs in matters of religion. 1

. Right to own and acquire movable and immovable’ ’
property. ‘ g

« Right to administer such property in accordance with law. f

of its section shall have the |

Article 27 ' :
Freedom from taxation for the promotion of a religion, |
that means the state should mnot spend the Public |
money collected by way of tax for the promotion or |
maintenance of any particular religion. In other words, the |
taxes can be used for the promotion or maintenance of all
religions. E |

Article 28

Freedom from attending religious instruction. Article 28 |

totally ban religious instructions in state owned educational

institutions_ In other denominational institutions, it is not |

totally prohibited, but it must not be impom_udpon people

of other religions without their consent. |
—_—

Cultural and Educational Rights
(Article 29—30)

Aritcle 29

Article 29 (1) Any section of the citizens residency in any
part of India having a distinct language, script or culture of
its own shall have the right to conserve the same.

Article 29 (2) It notes that no citizen shall be denied
admission into any educational institution maintained by

state or receiving aid from state on ground only of racé '
religion, caste, language or any of them. |
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Article 30

All mmorl.ties shall have the right to establish and administer e,du,éational institutions of their choice and the
compensation amount fixed by the state for the compulsory e{éqvixiéifion of any property of a minority educational

institution shall not restrict o abrogate the right guaranteed to them.

-+ In granting aid, the state shall not discriminate against any educational institution manarg'Cd by a minority.
* Protection of this Article is confined onl

i y to minorities (religious or linguistic) and does not extend to any section of
citizens. '

Right to Constitutional Remedies
Article 32

The Constitution of India em

Fundamental Right. Article 3
Constitution.

powers the Judiciary to safeguard Fundamental Rights under Article 32, which itself is a

2 is aptly regarded by Dr Ambedkar as the cornerstone of the entire edifice set up by the
= —s M‘\ﬂ_\r

The sole objective of Article 32 is the enforcement of the Fundamental Rights guaranteed by the Constitution. The writs to

be resorted under Article 32 are Habeas Corpus, Mandamus, Prohibition, Certiorari and Quo Warranto. The concept of >
issuing writs is taken from th ' ~

Limitations on Enforcement of Fundamental Rights (Article 33 and 34)

Parliament shall have the power to modify the application of the Fundamental Rights to the members of the armed forces,

police forces or intelligence organisations, so as to ensure proper discharge of their duties and maintenance of discipline
amongst them.

During the operation of martial law in any area, Parliament may by law indentify any person in the service of the union or a
state for any act done by him in connection with the maintenance or restoration of order in such area to validate any
sentence passed or act done, while the martial law was in force.

Fundamental Rights

Right to Equality Right to Freedom Right against Right to Freedom of Cultural and Educational Right to Constitutional
Exploitation Religion Rights Remedies
Equality before law and Freedom of speech and  Prohibition of Freedom of Protection of language Remedies for
equal protection before expression assembly; trafficking in human  conscience and free  script or culture of enforcement of the
law (Article 14) association, movement,  beings and forced  profession (Article 25) min_orities » . Fundamen§a| Rights
residence and settlement. labour (Article 29) + through Writs,
profession (Article 19) (Article 23) Habeas Corpus

Mandamus, Prohibition,
Certiorari and Quo

Warranto-(Article 32)

ibiti ioni ibiti ¢ Right of minorities to
Prohibition of Protection in respect of  Prohibition of Frggdom to manage : to
discrimination on conviction for offences employment of religious affairs establlgh anq acljmulmster
grounds of religion etc  (Article 20) children in hazardous (Article 26) edupatlonal institutions
(Article 15) employment (Article 30)

(Article 24)
e . T
Equality of opportunity ~ Protection of life anq |
in emgoymeeft) personal liberty (Article 21) payment of tfaxes for
(Aticle 16) Right to elementary g;?tr;ﬂgnr; i 92}2?'/]
ion (Article 21 A .
untouchability and detention in certain attendk
i instruction in certain
s ) o 22 " educational institutions
(A (Article 28) ~

Abolition of titles
(Aticle 1g)
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Fundamental Rights

he Fundamental Rights are enshrined

I in Part III of the Constitution from

Articles 12 to 35. In this regard, the

framers of the Constitution derived inspira-

tion from the Constitution of USA (i.e., Bill
of Rights).

Part III of the Constitution is rightly
described as the Magna Carta of India.' It
contains a very long and comprehensive list
of ‘justiciable’ Fundamental Rights. In fact,
the Fundamental Rights in our Constitution
are more elaborate than those found in the
Constitution of any other country in the
world, including the USA.

The Fundamental Rights are guaranteed by
the Constitution to all persons without any
discrimination. They uphold the equality of
all individuals, the dignity of the individual,
the larger public interest and unity of the
nation.

The Fundamental Rights are meant for pro-
moting the ideal of political democracy. They
prevent the establishment of an authoritarian
and despotic rule in the country, and pro-
tect the liberties and freedoms of the people
against the invasion by the State. They operate
as limitations on the tyranny of the executive
and arbitrary laws of the legislature. In short,
they aim at establishing ‘a government of laws
and not of men’.

The Fundamental Rights are named so
cause they are guaranteed and protected by
{g‘i S?il}?titlution, which i? the fundamental
i e land. They are fundamenta.I' also
e all sense that they are most C.SSGI‘-ltlal for
oy -round develgpment (material, intellec-
» Moral and spiritual) of the individuals.

be

Originally, the Constitution provided for
seven Fundamental Rights viz,
1. Right to equality (Articles 14-18)
2. Right to freedom (Articles 19-22)
3. Right against exploitation (Articles23-24)
4. Right to freedom of religion (Articles
25-28)

5. Cultural and educational rights (Articles
29-30)

6. Right to property (Article 31)

7. Right to constitutional remedies (Article
32)

However, the right to property was deleted
from the list of Fundamental Rights by the
44th Amendment Act, 1978. It is made a legal
right under Article 300-A in Part XII of the
Constitution. So at present, there are only six
Fundamental Rights.

FEATURES OF FUNDAMENTAL
RIGHTS ;

The Fundamental Rights guaranteed by
the Constitution are characterised by the
following:

1. Some of them are available only to the
citizens while others are available to
all persons whether citizens, foreigners
or legal persons like corporations or
companies.

2. They are not absolute but qualified.
The state can impose reasonable restric-
tions on them. However, whether such
restrictions are reasonable or not is to
be decided by the courts. Thus, they
strike a balance between the rights of
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the individual and those of the society
as a whole, between individual liberty

and social control.

. All of them are available against the

arbitrary action of the state. However,
some of them are also available against
the action of private individuals.

. Some of them are negative in character,

that is, place limitations on the author-
ity of the State, while others are positive
in nature, conferring certain privileges
on the persons.

. They are justiciable, allowing persons to

move the courts for their enforcement,
if and when they are violated.

. They are defended and guaranteed by the

Supreme Court. Hence, the aggrieved
person can directly go to the Supreme
Court, not necessarily by way of appeal
against the judgement of the high

courts.

. They are not sacrosanct or permanent.

The Parliament can curtail or repeal them
but only by a constitutional amendment
act and not by an ordinary act. Moreover,
this can be done without affecting the
basic structure’ of the Constitution. (The
amenability of fundamental rights is
explained in detail in Chapter 11).

. They can be suspended during the opera-

tion of a National Emergency except the
rights guaranteed by Articles 20 and 21.
Further, the six rights guaranteed by
Article 19 can be suspended only when
emergency is declared on the grounds of
war or external aggression (i.e., external
emergency) and not on the ground of
armed rebellion (i.e., internal emer-
gency). (The suspension of fundamental
rights during a national Emergency is
explained in detail in Chapter 16).

. Their scope of operation is limited by

Article 31A (saving of laws providing for
acquisition of estates, etc.), Article 31B
(validation of certain acts and regula-
tions included in the 9th Schedule) and
Article 31C (saving of laws giving effect
to certain directive principles).

10.

11.

12.

Their application to the members of
armed forces, para-military forces,
police forces, intelligence agencies and
analogous services can be restricted or
abrogated by the Parliament (Article 33).
Their application can be restricted while
martial law is in force in any area. Martial
law means ‘military rule’ imposed under
abnormal circumstances to restore order
(Article 34). It is different from the impo-
sition of national emergency.

Most of them are directly enforceable
(self-executory) while a few of them can
be enforced on the basis of a law made
for giving effect to them. Such a law can
be made only by the Parliament and not
by state legislatures so that uniformity
throughout the country is maintained

(Article 35).



Table 7.1 Fundamental Rights at a Glance

natennns

"1 Right to equality (Articles 14-18)

2. Right to freedom (Articles 19-22)

3. Right against exploitation (Articles
23-24)

4. Right to freedom of religion (Article
25-28)

5. Cultural and educational rights
(Articles 29-30)

6. Right to constitutional remedies
(Article 32)

(a) Equality before law and equal protection of laws (Article 14).

(b) Prohibition of discrimination on grounds of religion, race, caste, sex or
place of birth (Article 15). '

(c) Equality of opportunity in matters of public employment (Article 16).

(d) Abolition of untouchability and prohibition of its practice (Article 17).

(e) Abolition of titles except military and academic (Article 18).

(a)

a) Protection of six rights regarding freedom of: (i) speech and expression,
(ii) assembly, (iii) association, (iv) movement, (v) residence, and (vi)
profession (Article 19).

(b) Protection in respect of conviction for offences (Article 20).

(c) Protection of life and personal liberty (Article 21).

(d) Right to elementary education (Article 21A).

(e) Protection against arrest and detention in certain cases (Article 22).

(a)

(b)

(a)

a) Prohibition of traffic in human beings and forced labour (Article 23).
b) Prohibition of employment of children in factories, etc. (Article 24).

a) Freedom of conscience and free profession, practice and propagation
of religion (Article 25).

(b) Freedom to manage religious affairs (Article 26).

(c) Freedom from payment of taxes for promotion of any religion (Article 27).

(d) Freedom from attending religious instruction or worship in certain
educational institutions (Article 28).

(a) Protection of language, script and 'culture of minorities (Article 29).
(b) Right of minorities to establish and administer educational institutions
(Article 30).

Bight to move the Supreme Court for the enforcement of fundamental rights
mcludlng the writs of (i) habeas corpus, (i) mandamus, (iii) prohibition,
(iv) certiorari, and (v) quo war-rento (Article 32).




{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

