rticles 52 to 78 in Part V of the
Acnnstitutiml deal with the Union
executive

The Union executive consists of the Presi-
dent, the Vice-President, the Prime Minister,
the council of ministers and the attorney
general of India.

The President is the head of the Indian
State. He is the first citizen of India and acts
as the symbol of unity, integrity and solidar-
ity of the nation.

|| ELECTION OF THE PRESIDENT

The President is elected not directly by the
people but by members of electoral college
consisting of:

1. the elected members of both the Houses

of Parliament:

2. the elected members of the legislative

assemblies of the states; and

3. the elected members of the legislative

assemblies of the Union Territories of
Delhi and Puducherry’.

Thus, the nominated members of both of
Houses of Parliament, the nominated mem-
bers of the state legislative assemblies, the
members (both elected and nominated) of
the state legislative councils (in case of the
bicameral legislature) and the nominated
members of the Legislative Assemblies of
Delhi and Puducherry do not participate
in the election of the President. Where an
assembly is dissolved, the members cease
to be qualified to vote in presidential elec-
tiom, even if fresh elections to the dissolved
dssembly are not held before the presiden-
tial election.

President

The Constitution provides that there shall
be uniformity in the scale of representation
of different states as well as parity between
the states as a whole and the Union at the
election of the President. To achieve this, the
number of votes which each elected member
of the legislative assembly of each state and
the Parliament is entitled to cast at such
election shall be determined in the following
Mzl mner:

1. Every elected member of the legislative
assembly of a state shall have as many
votes as there are multiples of one thou-
sand in the guotient obtained by divid-
ing the population of the state by the
total number of the elected members of
the assemhbly”®. This can be expressed as:

Value of the vote of an MLA
Tuotal population of state i1

Total number of elected 1000
members im the state
lesrislative assembly

Z. Every elected member of either House
of Parliament shall have such number
of votes as may be obtained by dividing
the total number of votes assigned to
members of the legislative assemblies
of the states by the total number of the
elected members of both the Houses of
Parliament. This can be expressed as:

Value of the vote of an MIP =
Total value of votes of all
MLA= ol all states

Tota]l number of elected
members of Parliament
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The President's election is haeld in accord-
ance with the system of proportional rep-
resentation by meins of the single transferable
vote and the voting is by sccret ballot, This
S¥stem ensures that the successful candidate is
returned by the absolute majority of votes. A
candidate, in order o be declared elected to the
office of President, must secure a fixed fuota
of votes, The guota of votes is determined hy
dividing the total number of valid votes polled
by the number of candidates to be elected
{here only one candidate is to be elected as
President) plus one and adding one to the
fquotient. The formula can be expreszed as:

Electoral quota =

Total number of valid votes polled ]
1+1=(2) i

Each member of the electoral college is
given only one ballot paper. The voter, while
casting his vote, is required to indicate his
preferences by marking 1, 2, 3, 4. et against
the names of candidates. This means that the
voter can indicate as many preferences as
there are candidates in the fray.

In the first phase, the first preference votes
are counted. In case a candidate secures the
required guota in this phase, he is declared
elected. Otherwise, the process of tra nsfer
of votes is set in motion. The ballots of the
candidate securing the least number of first
preference votes are cancelled and his second
preference votes are transferred to the first
preference votes of other candidates. This
process continues till a candidate secures the
required quota.

All doubts and disputes in Connection
with election of the President are inguired
into and decided by the Supreme Court
whose decision is final. The election of a per-
son as President cannot bhe challenged on the
ground that the electoral col lege was
plete (ie, existence of any vacaney
members of electoral college). 1f ¢
of a person as President s el lired viid hy
the Supreme Court, acts done by him before
the date of such declaration of (he Suprem

INCom-
among the
he election

Court are not invalidated andg CONtinye ta
remain in force,

Some members of the Constituent f\?{ﬁgmh‘ly
criticised the system of indiregl election For
the President as undemaocratic and Proposeg
the idea of direct election., However the
Constitution makers chose the indirect elep.
tion due to the following reasons®.

1. The indirect election of the Presiden;
is in harmony with the ]Jﬂt'lialﬂ{-:ntanr
system of government envisaged in the
Constitution. Under this svstem, (he
President is only a nominal executive
and the real powers are vested ip the
council of ministers headed by i,
prime minister. It would have heen
anomalous to have the President elected
directly by the people and not give him
any real power,

2. The direct election of the President |
have been very costly and time- and
tNErgy-consuming due to the vast size
of the clectorate. This is unwarranted
keeping in view that he is only a sym-
bolic head.

Some members of the Constituent Assembly
suggested that the President should he elected
by the members of the two Houses of Parliament
alone. The makers of the Constitution did not
prefer this as the Parliament, dominated by
one political party, would have invariably
chosen a candidate from that party and such a
Fresident could not represent the states of the
Indian Union. The Present system makes the

President a representative of the Union and
the states equally,

Further, it wag pointed out in the

Constituent Assembly that the expression
‘Proportional representation’ in the case
of presidential election is a misnomer
Proportional fepresentation takes place where
o0 OF Mare seats are to be filled, In case of
the President, the vacancy is only one It

U“”_I'J better be called a preterential or alter-
F"_kt"r“ YOUE system. Similarly, the expression
single transf

erable vote’ was also objected on
the ground that no vater has a single vOUE;
CVETY voter hag plural votes,
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QUALIFICATIONS, OATH AND
CONDITIONS

Quil.ﬁcatinns for Election as President

mon to be eligible for election as President
should fulfil the following qualifications:

1. He should be a citizen of India.

2. He should have completed 35 years of
age.

3. He should be qualified for election as a
member of the Lok Sabha.

4 He should not hold any office of
profit under the Union government
or any state government or any
local authority or any other public
authority. A sitting President or Vice-
President of the Union, the Governor of
any state and a minister of the Union
or any state 15 not deemed to hold any
office of profit and hence qualified as a
presidential candidate.

Table 17.1 Elections of the Presidents [[#52-2017)

el = e —

Further, the nomination of a candidate for
election to the office of President must be
subscribed by at least 50 electors as proposers
and 50 electors as seconders. Every candidate
has to make a security deposit of 15,000
in the Reserve Bank of India. The security
deposit is liable to be forfeited in case the
candidate fails to secure one-sixth of the votes
polled, Before 1997, number of proposers and
seconders was ten each and the amount of
security deposit was T2,500. In 1997, they were
increased to discourage the non-serious
candidates®,

QOath or Affirmation by the President

Before entering upon his office, the President
has to make and subscribe to an oath or affir-
mation. In his oath, the President swears:
1. to faithfully execute the office;
2. to preserve, protect and defend the
Constitution and the law; and

Or, Rajendra Prasad
Dr Rajendra Prasad
Dr. S. Radhakrishnan
Dr. Zakir Hussain

VAL Giri

Fakhrugdin Ali Ahmad
N. Sanjeeva Reddy
Gianl Zail Singh

R. Venkataraman

Dr. Shankar Dayal Sharma
K.R. Marayanan

Dr. APJ. Abdul Kalam
Ms. Pratibha Pati
Pranab Mukherjee
Ram Math Kovind

. o Yotas
507400 (83.81) K.T. Shah 92827 (15.3)
450658 (99 35) M.H. Das 2000 (0.4)
553067 (98.24) Ch.Har Ram 6341 (1.1}
471244 (56.23) k. Subba Rao 363871 (43.4)
420077 (59022 M. Sanjeeva Reddy 405427 {43.5)
756587 (80.18) Tridev Chawdhur 189986 (19.8)
= Unopposed —
754113 (72.73) H.A, Khanna 282685 (27.8)
740148 (72.28) Y Krishna Ayyer 281550 {27.1)
fT5564 (B5.86) George Swell J46485 (33.21)
Q56290 (94.97) TH. Sheshan 50431 (5.07)
922844 (89 58) Laxmi Sehgal 107366 {10.42)
BIB116 (B5.82) B.S. Shekhawat 331306 (34.17)

713763 (68.12)
702044 (65.65)

PA, Sangma

Meira Kumar

315987 (30.15)
367314 (34.33)
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3. to devote himself to the service and

well-being of the people of India,

The oath of office to the President is
administered by the Chief Justice of India
and in his absence, the seniormost judge of
the Supreme Court available.

Any other person acting as President or dis-
charging the functions of the President also
undertakes the similar oath or affirmation.

Conditions of President’s Office

The Constitution lays down the following
conditions of the President's office:

1. He should not be 8 member of either
House of Parliament or a House of the
state legislature. If any such person is
elected as President, he is deemed to have
vacated his seat in that House on the date
on which he enters upon his office as
President.

2. He should not hold any other office of
profit.

3. He is entitled, without payment of rent,
to the use of his official residence (the
Rastrapathi Bhavan}).

4. He is entitled to such emoluments,
allowances and privileges as may be
determined by Parliament.

5. His emoluments and allowances cannot
be diminished during his term of office.

In 2018, the Parliament increased the

salary of the President from ¥1.50 lakh
to ¥5 lakh per month"™, Earlier in 2008,
the pension of the retired President was
increased from T3 lakh per annum to 50%
of his salary per month®, In addition, the
former Presidents are entitled to furnished
residence, phone facilities, car, medical treat-
ment, travel facility, secretarial staff and
office expenses upto T1,00,000 per annum.
The spouse of a deceased President is also
entitled to a family pension at the rate of
50% of pension of a retired President, fur-
nished residence, phone facility, car, medical
treatment, travel facility, secretarial stall and
office expenses upto T20,000 per annum,

The President is entitled to a number o
privileges and immunities. He enjoys pep.
sonal immunity from legal liability for ki,
official acts. During his term of office, he j;
immune from any criminal proceedings, evey,
in respect of his personal acts. He cannot he
arrested or imprisoned. However, after giving
two months' notice, civil proceedings can
be instituted against him during his term of
office in respect of his personal acts,

TERM, IMPEACHMENT AND
VACANCY

Term o esidenit’s Office

The President holds office for a term of five
years from the date on which he enters upon
his office. However, he can resign from his
office at any time by addressing the resigna-
tion letter to the Vice-Prosident, Further, he
can also be removed from the office before
completion of his term by the process of
impeachment.

The President can hold office beyond his
term of hive years until his successor assumes
charge. He is also eligible for re-election to
that office. He may be elected for any number
of terms". However, in USA, a person cannot
be elected to the office of the President more
than twice.

mpeachment of President

The President can be removed from office by
a process of impeachment for ‘violation of
the Constitution’. However, the Constimetion
does not define the meaning of the phrase
Vinlation of the Constitution’,

The impeachment charges can he initiated
by either House of Parliament, These charges
should be signed by one-fourth members of
the House (that framed the charges), and
i 14 days' notice should be given to the
President. After the impeachment resolu
tion is passed by a majority of two-thirds
of the total membership of that House, it



is sent to the other House, which should
investigate the charges. The President has
the right to appear and to be represented at
guch investigation. If the other House also
anstains the charges and passes the impeach-
ment resolution by a majority of two-thirds
of the total membership, then the President
stands removed from his office from the
date on which the resolution is so passed.

Thus, an impeachment is a quasi-judicial
procedure in the Parliament. In this context,
gwo things should be noted: (a) the nomi-
nated members of either House of Parliament
can participate in the impeachment of the
President though they do not participate
in his election; (b) the elected members of
the legislative assemblies of states and the
Union Territories of Delhi and Puducherry

do not participate in the impeachment of
the President though they participate in his
election.

No President has so far been impeached.

Vacancy in the President’s Cifice

A vacancy in the President’s office can occur
in any of the following ways:

1. On the expiry of his tenure of five years.

2. By his resignation.

3. On his removal by the process of
impeachment.

4. By his death’.

5. Dtherwise, for example, when he
becomes disqualified to hold office or
when his election is declared void,

When the vacancy is going to be caused

by the expiration of the term of the sitting
President, an election to fill the vacancy
must be held before the expiration of the
term. In case of any delay in conducting the
Etﬁﬂ[‘iun of new President by any reason, the
outgoing President continues to hold office
(bevond his term of five years) until his
Bccessor assumes charge. This is provided
by the Constitution in order to prevent an
‘interregnum’. In this situation, the Vice-
President does not gel the opportunity to act

Precident 17.7
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as President or to discharge the functions of
the President.

If the office falls vacant by resignation,
removal, death or otherwise, then election
to fill the vacancy should be held within six
months from the date of the occurrence of
such a vacancy. The newly-elected President
remains in office for a full term of five vears
from the date he assumes charge of his
office.

When a vacancy occurs in the office of the
President due to his resignation, removal,
death or otherwise, the Vice-President acts as
the President until a new President is elected,
Further, when the sitting Fresident 15 unable
to discharge his functions due to absence,
illness or any other cause, the Vice-President
discharges his functions until the President
resumes his office.

In case the office of Vice-President is
vacant, the Chief Justice of India [or if his
office is also vacant, the seniormost judge
of the Supreme Court available) acts as the
President or discharges the functions of the
President”.

When any person, ie, Vice-President, chief
justice of India, or the seniormost judge of the
Supreme Court is acting as the President or
discharging the functions of the President, he
enjoys all the powers and immunities of the
President and is entitled to such emoluments,
allowances and privileges as are determined
by the Parliament.

POWERS AND FUNCTIONS OF
THE PRESIDENT

The powers enjoved and the functions per-
formed by the President can be studied under
the following heads.
1. Executive powers
2. Legislative powers
Financial powers
Judicial powers
Diplomatic powers
Military powers
Emergency powers

L

Ao
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Ers

The executive Powers and functions of the
President are.

{a)
(b)

(<)

(d)

(€]

(f)

(8)

(h)

(i)

()

(k)

All executive actions of the Government
of India are formally taken in his name.
He can make rules specifying the man-
MEr in which the orders and other instru-
Ments made and executed in his name
shall be authenticated,

He can make rules for mote convenient
transaction of business of the Union
sovernment, and for allocation of the
said business among the ministers.

He appoints the prime minister and the
other ministers, They hold office during
his pleasure,

He appoints the atto rney general of
India and determines his remuneration.
The attorney general holds office during
the pleasure of the President,

He appoints the comptroller and auditor
gencral of India, the chief election GOT-
missioner and other election commis-
sioners, the chairman and members of
the Union Public Service Commission,
the governors of states, the chairman
and members of finance commission,
and soon.

He can seek any information relating
to the administration of affairs of the
Union, and Proposals for legislation
from the prime minister,

He can require the P
submit, for considera
cil of ministers, any
decision has been ta
but, which has not
the council,

He can Appoint a commy
gate into the conditions
other backward classes,

He can appoint ap inter-
to promote Centre-stape 4
CoOperation,

He directly ﬂdministﬂm
tories through adminjs;
by him.

rime Minister Lo
tion of the coun-
matter on which 3
ken by g Minister
been considereg hy

S510M to investi.
of 8Cs, 575 and

slate coungi)
nd intersgsgq

(1)

He can declare any 183 as Eh'}d“]ﬂd
area and has powers with respect 4o the
administration of scheduled argy, ang
tribal areas.

Legislative Powers

The

Parliament of India, and enjoys the fu|]
legislative powers.

(a)

(b)

(€)

(d)

(e)

(f)

(&)

President is an integral part of the

o ng

He can summon or prorogue the
Parliament and dissolve the Lok Sabhy
He can also summon a joint Eitting i
both the Houses of Parliament, which is

presided over by the Speaker of the Lo
Sabha.

He can address the Parliament at the
commencement of the first session afier
each general election and the first ges.
sion of each year,

He can send Mmessages to the Housesg
of Parliament, whether with respect
to a bill pending in the Parliament gr
otherwise.

He can appoint any member of the Lok
Sabha to preside over its Proceedings
when the offices of both the Speaker
and the Deputy Speaker fall vacant.
Similarly, he can also appoint any mem-
ber of the Rajya Sabha o Preside over its
Proceedings when the offiges of both the

Chairman ang the Deputy Chairman fall
Vacant,

He Nominates 12
Sabha from
special know
ENnce in litery
SErvice,

members of the Rajya
AMOngst persons having
ledge or practical experi-
ture, science, art and social

He cap nomi
the Lok sabha
Enmmunit_v_

He decides o1
]

nate two members to
from the Anglo-Indian

g ! questions as to disqualk
tations of Members of the Parliament,

M consultation with the Election
Cﬂmmis.ﬁiun,
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(k) His prior recommendation or permis-

sion is needed to introduce certain types
of bills in the Parliament. For example,
a hill involving expenditure from the
Consolidated Fund of India, or a bill for

the alteration of boundaries of states or
greation of a2 new state.

(i) When a bill is sent to the President after

(i)

(k)

(1

[m)

it has been passed by the Parliament, he
CATL:
(i) give his assent to the bhill, or
(ii] withhold his assent to the bill, or
(iif) return the bill (if it is not a money billy
for reconsideration of the Parliament.
However, if the bill is passed again by
the Parliament, with or.without amend-
ments, the President has to give his
assent to the bill
When a bill passed by a state legislature
is reserved by the governor for consider-
ation of the President, the President can:
(i} give his assent to the bill, or
{ii) withhold his assent to the hill, or
(i) direct the governor to return the bill (if
it is not a money bill) for reconsider-
ation of the state legislature. It should
be noted here that it is not obligatory
for the President to give his assent
even if the bill is again passed by the
state legislature and sent again to him
for his consideration.
He can promulgate ordinances when
the Parliament is not in session. These
ordinances must be approved by the
Parliament within six weeks from its
reassembly. He can also withdraw an
ordinance at any time.
He lays the reports of the Com ptroller ﬂ_ﬂd
Auditor General, Union Public Service
Commission, Finance Commission, and
others, before the Parliament.
He can make regulations for the peace,
progress and good government of
the Andaman and Nicobar Islands,
Lakshadweep, Dadra and Nagar Haveli,

17.9

Daman and Diu and Ladakh, In the
case of Puducherry also, the President
can legislate hy making regulations but
only when the assembly is suspended or
dissolved.

Financial Powers

The

financial powers and functions of the

President are:

[a)

(b)

()
(d)

(e)

Money bills can be introduced in
the Parliament only with his prior
recommendation.

He causes to be laid before the Parliament
the annual financial statement (ie, the
Union Budget).

Mo demand for a grant can be made
except on his recommendation.

He can make advances out of the con-
tingency fund of India to meet any
unforeseen expenditure

He constitutes a finance commission
after every five vears to recommend the
distribution of revenues between the
Centre and the states,

Judicial Powers

The

judicial powers and functions of the

President are:

()

(b}

(e}

He appoints the Chief Justice and the
judges of Supreme Court and high
COUTLS.

He can seck advice from the Supreme

Court on any guestion of law or fact.

However, the advice tendered by the

Supreme Court is not binding on the

President.

He can grant pardon, reprieve, respite and

remission of punishment, or suspend,

remit or commute the sentence of any
person convicted of any offence:

(iy In all cases where the punishment or
sentence is by a court martial,

(ii} I all cases where the punishment or
sentence is for an offence against a
Union law; and

(iii} In all cases where the sentence is a
sentence of death,
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Diplomatic Powers

The international treaties and agreem -_-,an.
are negotiated and concluded on bﬂl'_mtf of
the President. However, they are subject to
the approval of the Parliament. He rﬂpr:&t:IllS
India in international forums and affairs and
sends and receives diplomats like ambassa-
dors, high commissioners, and so on.

Military Powers

He is the supreme commander of the
defence forces of India. In that capacity, he
appoints the chiefs of the Army, the Navy
and the Air Force. He can declare war or
conclude peace, subject to the approval of
the Parliament.

Emergency Powers

In addition to the normal powers mentioned
above, the Constitution confers extraordinary
powers on the President to deal with the fol-
lowing three types of emergencies’;

(#) National Emergency [Article 352);

(b} President’s Rule (Article 356 & J65); and
(€} Financial Emergency {Article 360

VETO POWER OF THE
PRESIDENT

A bill passed by the Parliament can become
an act only if it receives the assent of the
President. When such a bill js presented
to the President for his assent, he has
three alternatives (under Article 111 of the
Constitution ):
1. He may give his assent to the bill, or
2. He may withhold his assent to th
3. He may return the hill (i
Money bill) for reconsideration of (he
Farliament, However, if the bil| jq passed
again by the Farliament with o without
amendments and dEAIN presented o the
President, the President muys; l
AS5ENL to the hi]],

e hill, or
f it is not a

give hisg

Inclian Fality
e ———————

Thus, the President has thll_“. veto |Eﬂwﬂr
gver the bills passed h}'rthe Parliament' t_hm
is. he can withhold I!m assent to the billg
T;ln ohject of conferring this power on the
President is two-fold—(a) to prevent haﬁ-t}, and
ill-considered Iegis]nt:'c:ln b:'f’ the Plarhamﬂnt;
and (b) to prevent a legislation which may he
unconstituntional.

The veto power enjoyved by the executive
in modern states can be classified into the
following four types: .

1. Absolute veto, that is, withholding

of assent to the bill passed by the

legislature,
2. (ualified veto, which can be overridden

by the legislature with a higher majority.

3. Suspensive,veto, which can be overridden
by the legislature with an ordinary
majority.

4. Pocket veto, that is, taking no action on

. the hill passed by the legislature.

Of the above four, the President of India is
vested with three—absolute veto, suspensive
veto and pocket veto. There is no qualified
veto in the case of Indian President: it is pos-
sessed by the American President. The three

vetos of the President of India are explained
below:

Absolute Veto

It refers to the power of the President to
withhold his assent to a bill passed by the
Parliament. The hil then ends and does not
become an acy, Usually, this veto is exercised
in the tollowing two cases:

(a) "r"_-’it:h TESpect to private members’ bills
(ie, hills introduced by any member
of Parliament who is not a minister);
and

(b} With respect to the government bills
when the cabineg resigns (after the pas-
SAge of the bills byt before the assent
by the President) ang the new cabinet

acdwvi -
r.stas the President not to give his
d55CME to such bills,
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In 1954, President Dr. Rajendra Prasad with-
held his assent to the PEPSU Appropriation
gill. The bill was passed by the Parliament
when the President's Rule was in operation
in the state of PEPSU. But, when the bill was
presented to the President for his assent, the
president’s Rule was revoked,

Again in 1991, President R Venkataraman
withheld his assent to the Salary, Allowances
and Pension of Members of Parliament
(Amendment) Bill. The bill was passed by the
parliament (on the last day before dissolution
of Lok Sabha) without obtaining the previous
recommendation of the President.

Suspensive Yeto

The President exercises this veto when he
returns a bill for reconsideration of the
Parliament. However, if the bill is passed
again by the Parliament with or without
amendments and again presented to the
President, it is obligatory for the President to
give his assent to the bill. This means that the
presidential veto is overridden by a re-passage
of the bill by the same ordinary majority (and
not a higher majority as regquired in USAJ.

As mentioned earlier, the President does
not possess this veto in the case of money
bills. The President can cither gi‘i-'{! his as=ent
to a money bill or withhold his assent o a
money bill but cannot return it for the recon-
sideration of the Parliament. Normally, the
President gives his assent to money bill as
it is introduced in the Parliament with his
Previous permission.

Pocket Veto

In this case, the President neither ratifies nor
"ejects nor returns the bill, but simply keeps
the hil] pending for an indefinite period. "I"lhi.'.'-
Power of the President not to take any action
(either pﬂgjtfve or ncgatiﬁe], on the hill is
known as the pocket veto. The President can
ELercise this veto power as the Constitution

does not prescribe any time-limit within
which he has to take the decision with respect
to a bill presented to him for his assent. In
USA, on the other hand, the President has to
return the bill for reconsideration within 10
days. Hence, it is remarked that the pocket of
the Indian President is bigger than that of the
American President.

In 1986, President Zail Singh exercised the
pocket veto with respect to the Indian Post
Office {Amendment) Bill. The bill, passed
by the Rajiv Gandhi Government, imposed
restrictions on the freedom of press and
hence, was widely criticised. After three years,
in 19849, the next President R Venkataraman
sent the bill back for reconsideration, but the
new National Front Government decided to
drop the hill.

it should be noted here that the President
has no vewo power in respect of a constitutional
amendment bhill, The 24th Constitutional
Amendment Act of 1971 made it obligatory
for the President to give his assent to a con-
stitutional amendment hill.

Presidential Veto over State Legislation

The President has veto power with respect
to state legislation also. A bill passed by a
state legislature can become an act only if
it receives the assent of the governor or the
President (in case the bill is reserved for the
consideration of the President).

When a bill, passed by a state legislature,
is presented to the governor for his assent, he
has four alternatives (under Article 200 of the
Constitution):

1. He may give his assent to the bill, or

2. He may withhold his assent to the bill,

or

3. He may return the bill (if it is not a

money hill) for reconsideration of the
state legislature, or

4, He may reserve the bill for the consid-

eration of the President.

when a bill is reserved by the governor
for the consideration of the President, the
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Table 17.2 Veto Power of the President At a Glance

ey T

e

Geniral Lagistation | &
With Regard to Ordinary Bills
1. Gan be ratified
2. Gan be rejected

3. Can be returnad

With Regard to Money Bills

1. Gan be ratified

2. Can be rejected (but cannot be returned)

With Regard to Constitutional Amendment Bills

an onky be ratiied (that is, cannot be rejected or
returnad})

President has three alternatives (Under
Article 201 of the Constitution):
1. He mav give his assent to the bill, or
Z. He may withhold his assent to the hill,
or
3. He may direct the governor to return
the bill (if it is not a money bill} for
the reconsideration of the state leg-
islature. If the hill is passed again hy
the state legislature with or without
amendments and presented again to the
President for his assent, the President is
not bound to give his assent to the bill.
This means that the state legislature
cannot override the veto power of the
President. Further, the Constitution has
not prescribed any time limit within
which the President has to take decision
with regard to a bill reserved by the
governor for his consideration. [iﬁnce,
t_h:: Fresident can exercise pocket vetn
in respect of state legislation alsg.
Table 17.2 summarises the discussion on
the veto power of the President with regard
to Central as well as state legislation.
ORDINANCE-MAKING P
THE PRESIDENT

OWER OF

Article 123 of the Constitutio

. n empowers the

ordinances during

Indian Polity e —
e ———————

1 Can be ratified
2 Can be rejected
9. Can be returned

1. Can be ratified
9. Can be rejected (but cannot be returned)

Constitutional amendment bills cannot be introduced in the
stale legislature.

the recess of Parliament. These ordinances
have the same force and effect as an act of
Parliament, but are in the nature of tempo-
rary laws.

The ordinance-making power is the most
important legislative power of the President.
It has been vested in him to deal with unfore-
seen or urgent matters. But, the exercises of
this power is subject to the following four
limitations:

1. He can promulgate an ordinance only
T_n-hfm both the Houses of Parliament are not
In session or when either of the two Houses
of Parliament is not in session. An ordinance
can also be issued when only one House is in
session because a law can be passed by both
the Houses and not by one House alone. An
ordinance made when both the Houses are
in HI_E!SﬁiCI-I‘.I is void, Thus, the power of the
President o legislate by ordinance is not 2
rlﬂlraiiel Power of legislation.

2. He can make an ordinance only when
he is satisfied that the circumstances exist
that render it necessary for him to také
::_':‘I ﬂl::dint{: action. In Cooper case', (1970}
mfi::flm:""m_m““ held that the President’s
St AClon can be questioned in a court o0
e B of g Ty means o
S ot the President to issue an ord"
gEron dcan be questioned in a court on the

d that the President has prorogued oné
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House OF both Houses of Parliament deliber-
qtely with a view to promulgate an ordinance
on @ controversial subject, so as to bypass
(he parliamentary decision and thereby cir-
cumventing the authority of the Parliament.
The 38th Constitutional Amendment Act of
1475 made the President's satistaction final
qmd conclusive and beyond judicial review.
But, this provision was deleted by the 44th
constitutional Amendment Act of 1978. Thus,
the President's satisfaction is justiciable on
the ground of malafide.

3. His ordinance-making power is coex-
tensive as regards all matters except dura-
tion, with the law-making powers of the
parliament. This has two implications:

{a) Anm ordinance can be issued only on
those subjects on which the Parliament
can make laws,

(b) An ordinance is subject to the same
constitutional limitation as an act of
Parliament. Hence, an ordinance cannot
abridge or take away any of the funda-
mental rights'.

4, Every ordinance issued by the President
during the recess of Parliament must be laid
before both the Houses of Parliament when
it reassembles, If the ordinance is approved
by both the Houses, it becomes an act. If
Farliament takes no action at all, the ordi-
nance ceases to operate on the expiry of six
weeks from the reassembly of Parliament.
The ordinance may also cease o operate
even earlier than the prescribed six weeks,
if both the Houses of Parliament pass res-
olutions disapproving it. If the Houses of
Parliament are summoned to reassemble on
different dates, the period of six weeks is
calculated from the later of those dates, This
means that the maximam life of an ordi-
nance can be six months and six weeks, in
tase of non-approval by the Farliament (six
months being the maximum gap between the
W0 sessions of Parliament). If an ordinance
15 allowed to lapse without being placed

ofe Parliament, then the acts done and
‘;EEPFED-“.':I:I under it, before it ceases o operate,

ain fully valid and effective.

The President can also withdraw an ordi-
nance at any time. However, his power of
ordinance-making is not a discretionary
power, and he can promulgate or withdraw an
ordinance only on the advice of the council
of ministers headed by the prime minister

An ordinance like any other legislation,
can be retrospective, that is, it may come into
force from a back date. It may modify or repeal
any act of Parliament or another ordinance. It
can alter or amend a tax law also. However, it
cannot be issued to amend the Constitution.

The ordinance-making power of the
President in India is rather unusual and not
found in most of the democratic Constitutions
of the world including that of USA, and UK. In
justification of the ordinance-making power of
the President, Dr. B R Ambedkar said in the
Constituent Assembly that the mechanism of
issuing an ordinance has been devised in order
to enable the Executive to deal with a situation
that may suddenly and immediately arise
when the Parliament is not in session'. It
must be clarified here that the ordinance-mak-
ing power of the President has no necessary
connection with the natiomal emergency
envisaged in Article 352. The President can
issue an ordinance even when there is no war
or external aggression or armed rebellion.

The rules of Lok Sabha require that when-
ever a hill secking to replace an ordinance is
introduced in the House, a statement explain-
ing the circumstances that had necessitated
immediate legislation by ordinance should
also be placed before the House,

So far, no case has gone to the Supreme
Court regarding promulgation of ordinance
by the President,

But, the judgement of the Supreme Court
in the D.C. Wadhwa case'" [1987) is highly
relevant here. In that case, the court pointed
out that between 1967-1981 the Governor of
Bihar promulgated 256 ordinances and all
these were kept in foroe for periods ranging
from one to fourteen years by promulgation
from time to thine The court ruled that suc-
cessive repromulgation of ordinances with
the same text without any attempt to get the
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bills passed by the assembly would amount
to violation of the Constitution and the ordi-
nance so repromulgated is liable to be struck
down. It held that the exceptional power of
law-making through ordinance cannot be
used as a substitute for the legislative power
of the state legislature,

PARDONING POWER OF THE

PRESIDENT

Article 72 of the Constitution empowers the
President to grant pardons to persons who
have been tried and convicted of any offence
in all cases where the:

1. Punishment or sentence is for an

offence against a Union Law;

2. Punishment or sentence is by a court

martial (military court); and

3. Sentence is a sentence of death.

The pardoning power of the President is
independent of the Judiciary; it is an exeon-
tive power. But, the President while exercising
this power, does not sit as a court of appeal.
The: object of conferring this power on the
President is two-fold: (a) to keep the door
open for correcting any judicial errors in
the operation of law; and, (b) to afford relief
from a sentence, which the President regards
as unduly harsh.

The pardoning power of the President
includes the following:

l. Pardon It removes both the sentence and
the conviction and completely absolves the
convict from all sentences, punishments and
disqualifications,

2. Commutation It denotes the substitution
of one form of punishment for 4 lighter
form. For example, a death sentence Mmay
be commuted to rigorous Imprisonment,
which in turn may be commuted w g s mipli
imprisonment.

3. Remission It implies reducing the period
of sentence without changing its cha racter

For example, 4 sentence of rigorgy, impy;
y 1

onment for two years may be T'Ernittrr.llj-

rigorous imprisonment for one year .

4. Respite It denotes awarding , Tegs,
sentence in place of one originally Ewam::;
due to some special fact, such as the ph&lﬁjt;l
disability of a convict or the Pregnancy o -
woman offender.

5. Reprieve It implies a stay of the EXBCy.
tion of a sentence (especially that of death)
for a temporary period. Its purpose is to eng.
ble the convict to have time to seek pardng
or commutation from the President,

Under Article 161 of the ﬂl:rnstimtinn, the
governor of a state also possesses the pardan.
ing power. Hence, the governor can also grant
pardons, reprieves, respites and remissions of
punishment or suspend, remit and commuge
the sentence of any person convicted of any
offence against a state law, But, the pardoning
power of the governor differs from that of the
President in following two respects:

1. The President can pardon sentences
inflicted by court martial (military
courts) while the governor cannot.

2. The President can pardon death sentence
while governor cannot, Even if a state law
prescribes death sentence, the power o
grant pardon lies with the President and
not the governor. However, the governor
can suspend, remit or commute a death
sentence. In other words, both the gover-
nor and the President have concurrent
POWET in respect of suspension, remis
sion and commutation of death sentence

The Supreme Court examined the pardoning
Power of the President under different cass
and laid down the following principles:

I. The petitioner for mercy has no right 0

an oral hearing by the President.

<. The President can examine the evident®
afresh and ke o view different from the
view taken by the court,

b The power is to be exercised by
President on (he advice of the uniof
cabinet
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4. The President is not bound to give rea-
sons for his order,

5. The President can afford relief not
only from a sentence that he regards as
unduly harsh but also from an evident
mistake.

G, There is no need for the Supreme Court
to lay down specific guidelines for the
exercise of power by the President.

7. The exercise of power by the President is
not subject to judicial review except where
the presidential decision is arbitrary, irra-
tional, mala fide or discriminatory.

8. Where the earlier petition for mercy
has been rejected by the President, stay
cannot be obtained by filing another
petition.

CONSTITUTIONAL POSITION OF
THE PRESIDENT

The Constitution of India has provided for
a2 parliamentary form of government,
Consequently, the President has been made
only a nominal executive; the real executive
being the council of ministers headed by the
prime minister. In other words, the President
has to exercise his powers and functions with
the aid and advise of the council of ministers
headed by the prime minister.

Dr. B.R. Ambedkar summed up the true posi-
tion of the President in the following way'™:

‘In the Indian Constitution, there is
Placedat the head of the Indian Union a
ﬁ'“"f?ﬂﬂliarjf whao is called the President of the
Union. The title of the functionary reminds
of the President of the United States. But
veyond the identity of names, there is noth-
Mg In common between the form of govern-
Ment prevalent in America and the form
of Eovernment adopted under the Indian
Cnnstit_utinn. The American form of govern-
Ment is called the presidential system of
. iment and what the Indian Constitution

“Pted is the Parliamentary system. Under

the presidential system of America, the
President is the Chief head of the Executive
and administration is vested in him. Under
the Indian Constitution, the President occu-
pies the same position as the King under
the English Constitution. He is the head
of the State but not of the Executive. He
represents the nation but does not rule the
nation. He is the symbol of the nation. His
place in administration is that of a ceremo-
nial device or a seal by which the nation's
decisions are made known. He is generally
bound by the advice of his ministers. He can
do nothing contrary to their advice nor can
he do anything without their advice. The
President of the United States can dismiss any
secretary at any time. The President of the
Indian Union has no power to do so, so long
as his ministers command a majority in
Parliament”,

In estimating the constitutional position of
the President, particular reference has to be
made to the provisions of Articles 53, 74 and
75. These are:

1. The executive power of the Union shall
be vested in President and shall be exer-
cised by him either directly or through
officers subordinate to him in accord-
ance with this Constitution {Article 53).

2. There shall be a council of ministers
with the Prime Minister at the head to
aid and advise the President who ‘shall’,
in the exercise of his functions, act in
accordance with such advice { Article 74).

3. The council of ministers shall be col-
lectively responsible to the Lok Sabha
(Article 75). This provision is the foun-
dation of the parliamentary svstem of
EOVErnment.

The 42Znd Constitutional Amendment
Act of 1976 (enacted by the Indira Gandhi
Government) made the President bound by the
advice of the council of ministers headed by
the prime minister'®. The 44th Constitutional
Amendment Act of 1978 (enacted by the

Janata Party Government headed by Morariji

Desai) authorised the President to Tequire
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the council of ministers to reconsider such
advice either generally or otherwise. However,
he ‘shall’ act in accordance with the advice
tendered after such reconsideration. In other
words, the President may return a matter once
for reconsideration of his ministers, but the
reconsidered advice shall be binding.

In October 1997, the cabinet recom-
mended President K.R. Narayanan to impose
President’s Rule (under Article 356) in Uttar
Pradesh. The President returned the matter
for the reconsideration of the cabinet, which
then decided not to move ahead in the mat-
ter. Hence, the BJP-led government under
Kalyan Singh was saved. Again in September
1998, the President KR Narayanan returned a
recommendation of the cabinet that sought
the imposition of the President’s Rule in
Bihar. After a couple of months, the cabinet

re-advised the same. It was only they tha
the President’s Rule was imposed in Bihay in
February 1999.

Though the President has no COMstigy,.
tional discretion, he has some Situationg,
discretion. In other words, the President Can
act on his discretion (that is, withoyy the
advice of the ministers) under the fullnwing
situations:

(i) Appointment of Prime Minister when
no party has a clear majority in the
Lok Sabha or when the Prime Minister
in office dies suddenly and there is no
obvious successor.

(ii) Dismissal of the council of Ministers
when it cannot prove the confidence of

the Lok Sabha.
(ii1) Dissolution of the Lok Sabha if the coun-
cil of ministers has lost its majority.



he Vice-President occupies the second

highest office in the country. He is

accorded a rank next to the President
in the official warrant of precedence. This of-
fice is modelled on the lines of the American
Vice-President.

TececTion R

The Vice-President, like the president, is
elected not directly by the people but by the
method of indirect election. He is elected by
the members of an electoral college consisting
of the members of both Houses of Parliament.”
Thus, this electoral college is different from
the electoral college for the election of the
President in the following two respects:

l. It consists of both elected and nominated
mémbers of the Parliament (in the case
of president, only elected members).

L It does not include the members of
the state legislative assemblies {(in the
case of President, the elected members
of the state legislative assemblies are
included). Explaining the reason for
this difference, Dr. B.R. Ambedkar
observed:”

“The President is the head of the State and

his power extends both to the administra-

tion by the Centre as well as to the states.

EU]"IH-E:ql_LE:ntlyJ it is necessary that in his

Elﬁ:tiﬂn_. not only members of Parliament

should play their part, but the members of

the state legislatures should have a voice

But, when we come to the Vice-President,

his normal functions are to preside over the

Council of states. It is only on a rare occa-

s1on, and that too for a temporary period,

Vice-President

that he may be called upon to assume the

duties of the president. That being so, it

does not seem necessary that the mem-
bers of the state legislatures should also be
invited to take part in the election of the

Vice-President”

But, the manner of election is same in bath
the cases. Thus, the Vice-President's election,
like that of the President's election, is held
in accordance with the system of propor-
tional representation by means of the single
transferable vote and the voting is by secret
ballot,”

All doubts and disputes in connection
with election of the Vice-President are
inguired into and decided by the Supreme
Court whose decision is final. The election
of a person as Vice-President cannot be
challenged on the ground that the electoral
college was incomplete (i.e., existence of any
vacancy among the members of electoral
college). If the election of a person as Vice-
President 15 declared void by the Supreme
Court, acts done by him before the date
ofsuch declaration of the Supreme Court are
not invalidated (i.e, they continue to remain
in force).

il QUALIFICATIONS, OATH AND
| CONDITIONS

wruahhications

To be eligible for election as Vice-President,
a person should fulfil the following
qualifications:

I. He should be a citizen of India.

2. He should have completed 35 years of age.
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Table 18.1 Elections of the w;m.r_.i'dm

— T

ﬁ-l " sz Or . Radnakrishian
2 1957 Dr. §. Radhakrishnan
3. 1962 Dr. Zakir Hussain
1. 1967 WAL Gin
g 1969 (.5, Pathak
B. 14974 B.D. Jatts
T 1678 M, Hidayatullah
8. 1934 R. Venkataraman
g. 1987 Dr. Shankar Dayal Sharma
10 108z kR, Marayanan
1 1997 Krishna Kant
12 2002 B.S. Shekhawat
13, 2007 Mohd. Hamid Ansari
14 2012 Mohd. Hamad Ansan
14, 2017 Venkalah Maidu
3. He should be gualified for election as a

member of the Rajya Sabha.

4. He should not hold any office of profit
under the Union government or any
state government or any local authority
or any other public authority.

But, a sitting President or Vice-President
of the Union, the governor of any state and
a minister for the Union or any state is not
deemed to hold any office of profit and
hence qualified for being a candidate for
Vice-President,

FLI.I'L'IZ'IEI', thi nomination of a Cﬂ'ﬂdidate:
for clection to the office of Vice-President
must be subscribed by at least 20 electors g4
proposers and 20 electors as seconders, Eve
candidate has to make a security deposit r};
15,000 in the Reserve Bank of |!1d_ial'l 0

Oath or Affirmation

Belore entering upon his offy

President has to make and ¢, the Vige.

Ellh-ﬂcfih{; toy an

i Unopposed =
568 N Samant Singh 14
486 Prof. Habib 1
400 M.V, Kamath 158
hel N.E. Horo 141
= pnopposad —
508 B.C. Kambley 207
e unopposed —

700 Kaka Joginder Singh o

441 Sueet Singh Barnala M
454 Shushil Kumar Shinde s
455 Najma Heptullah 207
490 Jaswant Singh 258
516 Gopal Krishna Gandhi 244

opath or affirmation. In his oath, the Viee
President swears:
1. to bear true faith and allegiance to the
Constitution of India; and
2. to faithfully discharge the duties of his
office,
The vath of office to the Vice-President 18
administered by the President or some person
appointed in that behalf by him.

Conditions of Office

The Constitution lays down the following ™
tonditions of the Vice-President's office:

1. He Eht}uld naot hﬂ a memhﬂr Df Eithﬂr
House of Parliament or a House “rm.ﬁ
state legislature. 1f any such persolt ¢
elected Vice-President, he is deemed
have vacated his seat in that Housé D'l:.
the date on which he enters upon b3

office as Vice-President.

f
2- HE Ehﬂuld Tt hn]d an:l; ﬂﬂ]ﬁr ﬂﬂ‘im”
Profit,
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Term of Office

The Vice-Fresident holds office for g term of
five years from the date on which he enters
upon his office. However, he can resign from
his office at any time by addressing the Tesig-
nation letter o the President. He can also he
removed from the office before completion
of his term. A formal impeachment is GTaTs
required for his removal. He can be remaved
by a resolution passed by a majority of all the
then members of the Rajva Sabha and agreed
to by the Lok Sabha. This means that this rEs-
lution should be passed in the Rajya Sabha hy
an effective majority and in the Lok Sabha by
a simple majority. It must be noted here that
the effective majority in India is only a type
of special majority and not a separate one.
Further, this resolution can be introduced only
in the Rajva Sabha and not in the Lok Sabha
But, no such resolution can be moved unless at
least 14 days' advance notice has been given.
Notably, no ground has been mentioned in the
Comstitution for his remaoval,

The Vice-President can hold office beyond
his term of five vears until his successor
assumes charge, He is also eligible for re-
election to that office. He may be elected for
any nmumber of terms.”

Vacancy in Office

A vacancy in the Vice-President’s office can
oocur in any of the following ways:

L. On the expiry of his tenure of five vears.
By his resignation.
On his removal.
By his death.”
Otherwise, for example, when he
becomes disqualified to hold office or
when his election is declared void.

When the vacancy is going to be caused by
the expiration of the term of the sitting vice-
President, an election to fill the vacancy mus
be held before the expiration of the term.

If the office falls vacant by resignation,
Temoval, death or otherwise, then election
" fill the vacancy should be held as soon as

I

possible after the occurrence of the vacancy.
The newly-elected vice-president remains in
office for a full term of five years from the
date he assumes charge of his office.

Il POWERS AND FUNCTIONS

The functions of Vice-President are two-fold-
1. He acts as the erv-officio Chairman of
Rajya Sabha. In this capacity, his pow-
ers and functions are similar to those
ol the Speaker of Lok Sabha. In this
respect, he resembles the American vice-
president who also acts as the Chairman
of the Senate—the Upper House of the
American legislature
4. He acts as President when a vacancy
occurs in the office of the President due
to his resignation, impeachment, death
or otherwise.” He can act as President
only for a maximum period of six
months within which a new President
has to be elected. Further, when the
sitting President is unable to discharge
his functions due to absence, illness or
any other cause, the Vice-President dis-
charges his functions until the President
resumes his office.”

While acting as President or discharging
the functions of President, the Vice-President
does not perform the duties of the office of the
chairman of Rajya Sabha, During this periad,
those duties are performed by the Deputy
Chairman ol Rajya Sabha.

The Constitution has not fixed any emolu-
ments for the Vice-President in that capacity.
He: draws his regular salary in his capacity as
the ev-officio Chairman of the Rajva Sabha. In
2018, the Parliament increased the salary of the
Chairman of the Rajya Sabha from $1.25 lakh wo
T4 lakh per month’. Earlier in 2008, the pen-
sion of the retired Vice-President was increased
from T20,000 per month o 50% of his salary
pesr month™. In addition, he is entitled to daily
allowance, free furnished residence, medical,
travel and other facilities,

During any period when the Vice-President
acts as President or discharges the functions
of the President, he is not entitled to the
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salary or allowance payable to the Chairman
of Rajva Sabha, but the salary and allowance
of the President.

INDIAN AND AMERICAN VICE-
PRESIDENTS COMPARED

Though the office of the Indian Vice-
President is modelled on the lines of the
American Vice-President, there is a differ-
ence. The American Vice-President succeeds
to the presidency when it falls vacant, and
remains President for the unexpired term of

Table 18.2 Articles Related to Vme—Pre;ud:nz at @ Giunce

B3 The Vice-President of Indla

his predecessor. The Indian Vice-p residen;
on the other hand, does not d35Ume the
office of the President when it falls vacant
for the unexpired term. He merely serves g
an acting President until the new Presiden
assumes charge.

From the above it is clear that the
Constitution has not assigned any signifi-
cant function to the Vice-President in that
capacity. Hence, some scholars call him 'His
Supertluous Highness' This office was created
with a view to maintain the political conting-
ity of the Indian State.

G4, Tha Vice-Prasident to be ex-officio Chairman of the Council of States

B5. The Vice-President to act as President or to discharge his funetions during casual vacancias in the office
or during the absence, of President

6. Election of Vice-President

67 Term of office of Vice-Presidant

it Time of holding election to fill vacancy in the office of Vice-President and the term of office of person
elected to fill casual vacancy

69. Oath or affirmation by the Vice-President

70 Discharge of President's functions in other contingencies

71. Matters relating to, or connected with, the election of Vica-President
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