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ike any other written Constitution,

the Constitution of India also provides
Lfor its amendment in order to adjust
itself to the changing conditions and needs.
However, the procedure laid down for its
amendment is neither as easy as in Britain
nor as difficult as in USA. In other words,
the Indian Constitution is neither flexible
qnor rigid but a synthesis of both.
% Article 368 in Part XX of the Constitution
deals with the powers of Parliament to
amend the Constitution and its procedure.
It states that the Parliament may, in exercise
of its constituent power, amend by way of
addition, variation or repeal any provision
of the Constitution in accordance with
the procedure laid down for the purpose.
However, the Parliament cannot amend
those provisions which form the ‘basic
structure’ of the Constitution. This was ruled

by the Supreme Court in the W

Bharati case' (1973).

|l PROCEDURE FOR AMENDMENT

The procedure for the amendment of the
Constitution as laid down in Article 368 is
as follows:

1. An amendment of the Constitution can
be initiated only by the introduction of
a bill for the purpose in either House
of Parliament and not in the state
legislatures.

2. The bill can be introduced either by a
Minister or by a private member and
does not_require prior_permission of
the president.
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3. The bill must be passed in each House
by a special majority, that is, a majority
_of the total membership _of the House
and a majority of two-’third's of the
members of the House present and
voting.

4. Each House must pass the bill separately.
In case of a disagreement between the
two Houses, there is no_provision for
holding a joint sitting of the two Houses
for the purpose of deliberation and pas-
sage of the bill.

5. If the bill seeks to amend the federal pro-

visions of the Constitution, it must also
be(tatifiedby the legislatures of half of _
the states by a simple majority, that is,
a majority of the members of the House
present and voting.

6. After duly passed by both the Houses
of Parliament and ratified by the state
legislatures, where necessary, the bill is
presented to the president for assent..

7 Tﬁ’é};resident must give his assent to the

< bill. He can neither withhold his assent to

the bill nor return the bill for reconsidera-
tion of the Parliament.” .
8. After the president’s assent, the' bill
becomes an Act (i.e., a constitutlo'nal
amendment act) and the Consti.tutlon
stands amended in accordance with the

terms of the Act.
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of half of the states by a simple majority. But,
some other articles provide for the amend-
ment of certain provisions of the Constitution
by a simple majority of Parliament, that is, a
majoritv of the members of each House pres-
ent and voting (similar to the ordinary leg-
islative process). Notably, these amendments
are not deemed to be amendments of the
Constitution for the purposes of Article 368.
Therefore, the Constitution can be
amended in three ways:
(a) Amendment by §i~r-nplve majority of the
Parliament, T '
(b) Amendment by special majority of the
Parliament, and
(c) Amendment by special majority of the
Parliament and the ratification of half
of the state legislatures.”
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A number of provisions in the Constitution
can be amended by a simple majority of the
two Houses of Parliament outside the scope
of Article 368. These provisions include:

1. Admission or establishment of new
states.

2. Formation of new states and alteration of
areas, boundaries or names of existing
states.

3. Abolition or creation of legislative coun-
cils in states.

4. Second Schedule—emoluments,
allowances, privileges and so on of the
president, the governors, the Speakers,
judges, etc.

Quorum in Parliament.

6. Salaries and allowances of the members
of Parliament.

Rules of procedure in Parliament.

8. Privileges of the Parliament, its members

and its committees.
9. Use of English language in Parliament.
10. Number of puisne judges in the Supreme
Court.
11. Conferment of more jurisdiction on the
Supreme Court.
12. Use of official language.

)

M

(
§

o

N

Indian Polity

A S

13. Citizenship—acquisition and
termination.

14. Elections to Parliament ang state

legislatures.

Delimitation of constituencies.

. Union territories.

17. Fifth Schedule—administration of
scheduled areas and scheduled tribeg,

18. Sixth Schedule—administration of triba)

areas.

By Special Majority of Parliament

The majority of the provisions in the
Constitution need to be amended by a spe-
cial majority of the Parliament, that is, a
majority of the total membership of each
House and a majority of two-thirds of the
members of each House present and voting,
The expression ‘total membership’ means
the total number of members comprising the
House irrespective of fact whether there are
vacancies or absentees.

‘Strictly speaking, the special majority is
required only for voting at the third reading

stage of the bill but by way of abundant cau-

tion the requirement for special majority has
been provided for in the rules of the Houses
in respect of all the effective stages of the
bill".

The provisions which can be amended by
this way includes: @) Fundamental Rights;
(#) Directive Principles of State Policy; and
(iii) All other provisions which are not cov-
ered by the first and third categories.

By Special Majority of Parliament and
Consent of States

Those provisions of the Constitution which
are related to the federal structure of the
polity can be amended by a special major
ity of the Parliament and also with the
consent of half of the state legislatures bY
a simple majority. If one or some or all the
remaining states take no action on the bill
it does not matter; the moment half of the
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Union and the states..

Supreme Court and h'1gh courts.
Distribution of legislative powers between
. the Union and the states. .
Goods and Services Tax Council™.

Any of the lists in the Seventh S(?hedule,
Representation of states in Parliament.
power of Parliament to amend the
Constitution and its procedure (Article

368 itself).
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CRITICISM OF THE AMENDMENT
PROCEDURE

Critics have criticised the amendment pro-
cedure of the Constitution on the following
grounds:

1. Thereis no provision for a special body like
Constitutional Convention (as in USA)
or Constitutional Assembly for amend-
ing the Constitution. The constituent
power is vested in the Parliament
and only in few cases, in the state
legislatures.

2. The power to initiate an amendment
to the Constitution lies with the
Parliament. Hence, unlike in UsA?,
the state legislatures cannot initiate
any hill or proposal for amending the
f)onstitution except in one case, that
1S, passing a resolution requesting the
P'arhament for the creation or aboli-
tion of legislative councils in the states.
Here also, the Parliament can either
approve or disapprove such a resolution
o may not take any action on it.
?ﬁgzdpart of the (‘;onst'ituti(m can be
Giih }(;d by thf'} }l’arh‘amcnt alone

€T by a special majority or by a

simple majority. Only in few
f.h(: consent of the state legislatures
is required and that too, only half of
them, while in USA, it is three-fourths
of the states.

4. The Constitution does not prescribe
the time frame within which the state
legislatures should ratify or reject an
amendment submitted to them. Also,
it is silent on the issue whether the
states can withdraw their approval after
according the same.

.2 There is no provision for holding a joint
sitting of both the Houses of Pa rliament
if there is a deadlock over the passage
of a constitutional amendment bjll. On
the other hand/a provision for a joint
sitting is made in the case of an ordi-
nary bill.)\

6. The process of amendment is similar to
that of a legislative process. Except for
the special majority, the constitutional
amendment bills are to be passed by the
Parliament in the same way as ordinary
bills.

7. The provisions relating to the amend-
ment procedure are too sketchy. Hence,
they leave a wide scope for taking the
matters to the judiciary.

Despite these defects, it cannot be denied
that the process has proved to be simple
and easy and has succeeded in meeting the
changed needs and conditions. The procedure
is not so flexible as to allow the ruling parties
to change it according to their whims. Nor
is it so rigid as to be incapable of adopting
itself to the changing needs. It, as rightly
said by K.C. Wheare, ‘strikes a good balan('.c
between flexibility and rigidity’ - In this
context, Pandit Jawaharlal Nehru said in th't?
Constituent Assembly, ‘While we want tl1|§
Constitution to be as solid and permanent
as we can make it, there is no permanence
in a Constitution. There should be a f?ﬁﬂj’””
flexibility. If you make any ()onsu’tu_::r(::
rigid and permanent, ""’O.u.smp,'th:i ’:)‘;;;anié
gr‘nwth, the growth of a living, vital, ©7&
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people’”.
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Similarly, Dr. B.R. Ambedkar observed for a facile procedure for amendip
in the Constituent Assembly that, ‘The Constitution’”.
Assembly has not only refrained from
putting a seal of finality and infallibil-

Indian Polity

ity upon this Constitution by denying the Constitution of India. .He §a1d, ‘this variety i,
people the right to amend the Constitution the amending PLOGESG 18 WlS(? but rarely foung'
as in Canada or by making the amendment According to Granv;lle Austin, ‘the amending
of the Constitution subject to the fulfilment process has proved itself one .Of f:he most ably
of extraordinary terms and conditions as conceived aspects.of the (.JOPSUWUOH. xiﬂlthough
in America or Australia, but has provided it appears complicated, it is merely diverse’?
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K.C. Wheare has admired the variety
amendment procedures contained ip the




. T N T TR

‘521 GRS ST T A At <At |

SO AL FHHIA A6
ST ffe At SIFATS Af-CoTas-aT1-CaeeT (eI SIeTTIfer AHfR-ASTT ATl A0 ENREIGEIE
STRET AT AT AT | ATFSTAiEr A e TR ATy Al RS G A
YR AT A e s AT | ety Faf HAfsTTs) et o fRTSTTs) BT (Rae o |
TR (TR TR AT SR AT e AT SIUATer 5 | o6 et ~refoure e (uae it S
SFRTATHET HPRETE J-BIC G AR | qU— ARSI A e stz R &
AT AV ST A4S TP < ARG <A1 T, O et PO RRK|
A — AR AT | T o i Rrd srefer AfS ST FE ST w159,
B ATE et AT | @T—afE FEanga AR |
SRS R B | g SRS AU TN Pfos (Ra @ Tl PRSI 3

s et 1 5AF, (T A TEN RS Ao aa T TR | QUiT AR TN S
I ARSI @ gl T A FETAT STAvE | WiTe TR RIAT (A
ST TR TR ~Pefea AR IS 23| SRR GRRICAT (RRICAT 41T SRS T SR 8
FATS A R Al TR TS 7| TEATSA TLIAT 368 A IR ALY RN
el Fftarer ome | |

wefauitag 368 43 it 4
AT 368 A2 HIEAT SN AT TR RoATS WL | @1 AT (IR W (T, TR0S
O (P TEAAEAA ASAfEF FAOR (ot B A1, 7 Koy feg mRARE
FAENs col w0 | (1F R feaf® srafs ar wrer g6 —
(1] STrRel ARSI (B 11 ATNLN: RIILAT avq FoFI|fr 411 g =1 1A
STt A TARITS (BN a-FFaIE TTHLA FAT [ | e, auiey Ry ~Ffe oo |

5 AT | 2 TR R 0T e SIReraa A0SR B | ST Som<pra e rre e &
E¥s Tt O AZeATeR TAST Ty ~ASIAr 27| ARG &% Reet TS wyiaice of AR
AT T2 | 6 SRS ST LML (R TR (RIS SRR oIz ST |
S fEE TSR AR<EIE 7 AT| 6% s SR (PR LRI SREe whT A, O
ZA—[a] TG TG 157 FERIN AMCT A5 Ree=T o TS STAT STt Jeena AT
ATTE; [b] HTCTIE T et e T Soo<rria (R R0 718 oriar R

[c] AT AT AU SHFEONE; [d] FRAR (SR e Jiey SHffe-mT
farzr Fraa ARG, [e) AT ATAPITE ([OT 3 TheT TR IS R=T; [f] ARTFIET
afgzT e fram; g] SRS AR oI SR AT, [h] SRTe RE6T a-r A
AT AT FTR 2 Zies e, (i) SraTes ARt SR I RNw; [j) (PuEhe T
FAET fmm; (k] AT Tifs g Seienfs s TifEe Rz |




[2] w\m@wrﬁmw TN wsférwam%gﬁrwmwm cryferce
SHFRRST AT RCMYT TS CITT TN ST (NIE T @FerT ae TS @
(SRR TP JR-PORIRT e g eI A<l 53 | R AR 2T 0
% 7T A TS 27 ot Rerfbrs qig-ifo iz ST TafeaTed Gy AT 2|
TEATST TS =11 F=tet Rl 8o wrawe 1 S sifero 20 e S0 (oA 23 | 6’
P SR PR LRI ARRET T AR <ot 17, ©F 56— [a] TR GOIT OITT
(Part-1ll) (TS N AR amr TReAw 5gd TRET (Part-lv) IFFE FEEEITE
TEYET; [b] ©F =TT, 29T @ (17 el e fohe (xERr LT STRTAA AT A1, CTfeT T
S SRATET 6 *fS Fi=r e 5|

3] W\W@Wewwﬁﬂw—rﬁwom TR R Qe fReg SR AT LI-T
mjﬁ{wmmmﬂﬁa-ﬁzmwﬁémmwﬁwmﬁwm
oI G_R WGWW?@@. SO FIT TN AG PACO 2 | 6% TS
TP TRATR TONRCIH T A1, SIRCe e KB SeHrons] o SRTTerTJiad
PR AT ANST Gy SHTSIAT T | G4 [Ty ARPTer|iBR Sws<e 7or I $81Re
Rafere T = ome 9% Wite Refere 2igHifex stz ST 53| IS e
TS SIS ©F TR S 57 | ST (F, R 24 ©F AR STZA IAPANH
AEATS F(FIEAT 2T RRHT RENLANS TP=IRS TNS SIE 1| 6 refs I
MENMGT B AT a¥7 RFefer za—[a] TS RIBT P RET; [b] H @R

SATGT e MTOIEF gl RS RFT; [c] IRANHB aR SreResfoR Db
T RET; [d] 368 T NIRRT SRS R RN ~FeifS 71fFe Ry Tenfit|

ORISR RIIYT TN *fSfB AT Mi<s (I<F AVCeITe 200z | T—
[1] TFAHT NS T=w: TRTE R RN =SB JSAZ NSr<s ey 7 | w1
STRTIHAT e ST TRFR ICACR X AR SRIAT AWM BICAT ST | I
ST TS RN FTCT HFATSIR (PICAT F7T SRTIHAT AV SIS ST A7 |
[2] TSR (Fla (FHA AFF FIG! AT FEFRT (Fa TR, (TN (TR aFFSIL
TR AR | AT ORI IS | ENF—ITET =1, SFF5, o= 917 @ ey
AT 2efs |
3] WW?{HWW@%WZW (PIAT TeRITeT K SiR="oa 372 2
R GHa SPRITeIR RO BTSRRI FTOT (GHT ZHW | (=BIAT S =1t
R sifram 372 31 R RFIS 2BR R M ABIS AN, SRS ©FF aifssrg v
XS S, (7 75T 368 AR MY Py Trad w41 29 |
BSPIREIR: SAReIs T FI G, "SRRI A (1951) FRINCIHIS TR 368 T2 41T 3PS
Refr=s s1osyet Rifkr Ieet NoT PLRAT | @ PR Er==y-fot qae |





{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

