eystem, the high court operates helgyw the

Shprﬂﬂ‘e E-'.;-url‘ but _;!_hmre, the subordinate
_ourts. The juchmargf ina smtg{u}nﬁiggﬁ of a
high court ﬂf'ld A h]ErHTCh}'F‘t Hl-lbﬂ'l’diﬂalle
courts. The high court eocupies the top posi.
iion in the judicial administration of 4 state.

The institution of high court originated
in India in 1862 when the high courts were
set up at Calcutta, Bombay and Madras'.
1666, @ fourth high court was established at
Allahabad. In the course of time, each prov-
ince in British India came to have its gwn
high.court. After 1950, a high court existing
in a province became the high court for the
corresponding state.

The Constitution of India provides for a
high court for each state, but the Seventh
Amendment Act of 1956 authorised the
Farliament to establish a common high
curt for two or more states or for two
of more states and a union territory. The
erritorial jurisdiction of a high court is
“-lerminus with the territory of a state
Similarly, the territorial jurisdiction of a
“immon high court is co-terminus with the

"erritories of the concerned states and union
‘-mTiLﬂry,

I“ the Indian single integrated judicial

_ M present (2019), there are 25 high courts
::1 e country’, Out of them, only three
u:.ihqmun“ have jurisdiction over more than
Slate, Among the nine union territories,
1955; a,}f;\““ ha_li a separate high court (since
B Union territories of Jammu and
cu:i‘t““r nd Ladakh have a common high
: LTh': other union territories fall under

o o diction of different state high Gourts.
of 5 lament can extend the jurisdiction
'Bh court o any union territory or

N

High Court

exclude the jurisdiction of a high court from
4ny union territory.

The name, year of establishment, territorial
Jurisdiction and seat (with bench or benches)
of all the 25 high courts are mentioned in
Table 34.1 at the end of this chapter.

Articles 214 to 231 in Part VI of the
Constitution deal with the organisation, inde-
pendence, jurisdiction, powers, procedures
and so om of the high courts,

| COMPOSITION AND APPOINTMENT

Every high court {whether exclusive or com-
mon) consists of a chief justice and such
other judges as the president may from time
to time deem necessary to appoint. Thus, the
Constitution does not specify the strength of
a high court and leaves it to the discretion
of the president. Accordingly, the President
determines the strength of a high court from

time to time depending upon its workload.

Appointment of Judges The judges of a high
court are appointed by the President, The
chief justice is appointed by the President
after consultation with the chief justice of
India and the governor of the state concerned.
For appointment of other judges, the chief
justice of the concerned high court is alsg
consulted. In case of a commeon high court
for two or more states, the governors of all
the states concerned are consulted by the
president. )

In the Sccond Judges case’ (19937, the
Supreme Court ruled that no appointment
of a judge of the high court can he made,
unless it is in conformity with the opinion of
the chiel justice of India. In the Thirg Judges
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case' (1998), the Supreme Court opined that
in case of the appointment of high court
judges, the chief justice of India should con-
sult a collegium of two senior-most judges of
the Supreme Court. Thus, the sole opinion
of the chief justice of India alone does not
constitute the ‘consultation” process.

The 99" Constitutional Amendment
Act of 2014 and the National Judicial
Appointments Commission Act of 2014 have
replaced the Collegium System of appoint-
ing judges to the Supreme Court and High
Courts with a new body called the National
Judicial Appointments Commission (NJAL ).
However, in 2015, the Supreme Court
has declared both the 99" Constitutional
Amendment as well as the NJAC Act as
unconstitutional and void. Consequently,
the earlier collegium system became opera-
tive again. This verdict was delivered by the
Supreme Court in the Fourth Judges case™
(2015). The Court opined that the new sys-
tem (i.e., NJAC) would affect the indepen-
dence of the judiciary.

SALARIES

H QUALIFICATIONS, OATH AND

Qualifications of Judges A person 1o be
appointed as a judge of a high court, should
have the following qualifications:

1. He should be a citizen of India.

2. (a) He should have held a judicial office
in the territory of India for ten
years; or '

(b} He should have heen an advocate of
a high court (or high courts in suc-
cession) for ten years.

From the above, it is clear that the
Constitution has not prescribed a minimum
age for appointment as a judge of a high
court. Moreover, unlike in the case of the
supreme Court, the Consitution makes no
provision for appointment of a distinguished
jurist as a judge of a high court.

Qath or Affirmation A person appointed as
a judge of a high court, before entering upon

his office, has to I;}ikﬁ and subscribe an =
or affirmation before the governor of g,
state or some person appointed By him gy,
this purpose. In his oath, a judge of 5 high
Court swears:

1. to bear true faith and allegiance i the

Constitution of India;
2. to uphold the sovereignty and integrigy
of Imdia; "
2 to duly and faithfully and to the best of
his ability, knowledge and judgemen;
perform the duties of the office withoy,
fear or favour, affection or ill-will; ang
4. to uphold the Constitution and the laws,

Salaries and Allowances The salaries,
allowances, privileges, leave and pension of
the judges of a high court are determined
from time to time by the Parliament, They
canmot be varied to their disadvantage after
their appointment except during a financial
EMErgency. In 2018, the salary of the chief
justice was increased from 90,000 to 2.50
lakh per month and that of a judge from
#80,000 to 2.25 lakh per month®. They are
also paid sumptuary allowance and provided
with free accommodation and other facilities
like medical, car, telephone, etc.

The retired chief justice and judges are
entitled to 50% of their last drawn salary as
monthly pension.

H TENURE, REMOVAL AND

TRANSFER

Tenure of Judges The Constitution has not
fixed the tenure of a judge of a high court-
However, it makes the following four provr
sions in this regard:

1. He holds office until he attains the 38°_-
of 62 years’, Any questions rﬂﬂa{dmﬁ
his age is to be decided by the president
after consultation with the Chiﬁrj"'s‘t":.ﬁ
of India and the decision of the prest
dent is final. B

2. He can resign his office by writing
the president.

>
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He can be removed from his office by
the President on the recommendation
of the Parliament. '

e vacates his office when he is
EFPU[“[&"I as a judge of the Supreme
gourt or when he is transferred to
another high court.

&

Hmwﬂ] of Judges A judge of a high court
can be removed from his office by an order
of the president. The President can issue the
emoval order only after an address by the
parliament has been presented to him in the
came gession for such removal. The address
must be supported by a special majority of
each House of Parliament [i.e., a majority of
s total membership of that House and major-
ity of not 1ess than two-thirds of the members
of that House present and voting). The grounds
of removal are two —proved misbehaviour or
incapacity. Thus, a judge of a high court can
be remaved in the same manner and on the
same grounds as a judge of the Supreme Court.
The Judges Enguiry Act [1968) regulates the
procedure relating to the removal of a judge of
a high court by the process nf impeachment:
1. A removal motion signed by 100 mem-
bers (in the case ol Lok Sabha} or 50
members (in the case of Rajva Sabha)
iz to be given to the Speaker/Chairman.

2. The Speaker/Chairman may admit the

motion or refuse to admit it

3. If it is admitted, then the Speaker/

Chairman is to constitute a three-mem-
ber committee to investigate into the
charges,

4. The committee should consist of (a) the
chief justice or a judge of the Supreme
Court, (h) a chief justice of a high court,
and (c) a distinguished jurist.

It fh'ﬂ committee finds the judge to be
guilty of misbehaviour or suffering from
an incapacity, the House can take up the
L consideration of the motion.
After the motion is passed by each
E““ﬂ*é‘- of Parliament by special majority,
E;“ddl‘ﬂﬁs is presented to the president
Temoval of the judge

&

judicial review is necessary t

7. Finally, the president passes an order

removing the judge. '
From the above, it s plear that the pro

cedure for the impeachment of junflgr. {lfﬂf
high court is the same as {hat for a judge ©

the Supreme Coutt. : i
It is interesting to kKnow that no J_mlg-: of a
high court has been im]::lr:at.hf:d so fart.

Transfer of Judges The Presid
fer a judge from one high cou :
after consulting the Chief Justice of India.
On transfer, he is entitled to receive in addi-
tion to his salary such compensatory allow-

ance as may be determined By Parliament.
urt ruled that the

In 1977, the Supreme Co
transfer of high court judges could be ms.arted
nd only 1n

o only as an exceptional measure 4
public interest and not by way of punishment.

Again in 1994, the Supreme Court held that
o check arbitrari-

the judge

ent can trais:
rt to another

ness in transfer of judges, But, only
who is transferred can challenge it

In the Third Judges case (1998), the Supreme
Court opined that in case of the transfer of
high court judges, the Chief Justice of India
should consult, in addition to the collegium of
four seniormost judges of the Supreme Court,
the chief justice of the two high courts (one
from which the judge is being rransferred
and the other receiving him). Thus, the sols
opinion of the chief justice of India does not

constitute the ‘consultation’ process,

H ACTING, ADDITIONAL AND

RETIRED JUDGES

Acting Chief Justice The President can

appoint a judge of a high court as an acting

chief justice of the high court when:

1. the office of chief justice of the high

court is vacant; or

2. the chief justice of the high court is

temporarily absent; or

the chief justice of the high court is
unahle to perform the duties of his office.



Indiar Pﬂﬁﬂ-_' =

Additional and Acting Judges The President
can appoint duly qualified persons as addi-
tional judges of a high court for a temporary
period not exceeding two years when: _

1. there is a temporary increase In the
business of the high court; or

2. there are arrears of work in the high
court.

The President can also appoint a duly
qualified person as an acting judge of a high
court when a judge of that high court (other
than the chief justice) is:

1. unable to perform the duties of his
office due to absence or any other
reason; or

2. appointed to act temporarily as chief
justice of that high court.

An acting judge holds office until the per-
manent judge resumes his office. However,
both the additional or acting judge cannot
hold office after attaining the age of 62 years.

Retired Judges At any time, the chief jus-
tice of a high court of a state can reguest a
retired judge of that high court or any other
high court to act as a judge of the high court
of that state for a temporary period. He can
do so only with the previous consent of the
President and also of the person to be so
appointed. Such a judge is entitled to such
allowances as the President may determine.
He will also enjoy all the jurisdiction, powers
and privileges of a judge ol that high court.
But, he will not otherwise be deemed to be a
judge of that high court.

|| INDEPENDENCE OF HIGH COURT

The independence of a high court is very
essential for the effective discharge of the
duties assigned to it. It should be free from
the encroachments, pressures and interfer-
ences of the executive (council of ministers)
and the legislature, It should be allowed to do
justice withour fear or favour.

The Constitution has made the follow-
ing provisions to safeguard and ensure the

independent and impartial functioning of 4
high court.

I. Mode of Appointment The judges of 3
high court are appninllad L‘rj_.' the president
{which means the cabinet) in consultation
with the members of the judiciary itself
(i.e, chief justice of India and the chief
justice of the high court). This provision
curtails the absolute discretion of the ex.
ecutive as well as ensures that the judicia)
appointments are not based on any politi-
cal or practical considerations,

2. Security of Tenure The judges of a high
court are provided with the security of tenure,
They can be removed from office by the presi-
dentonly in the manner and on the grounds
mentioned in the Constitution. This means
that thev do not hold their office during the
pleasure of the president, though they are
appointed hy him. This is obvicus from the
Fact that no judge of a high court has been
removed (or impeached) so far.

3. Fixed Service Conditions The salarics,
allowances, privileges, leave and pension of
the judges of a high court are determined
from time to time by the Parliament, Buf,
they cannot be changed to their disadvantage
after their appointment except during a ﬁ'_
nancial emergency, Thus, the conditions of
service of the judges of a high court remain
same during their term of office.

4. Expenses Charged on Consolidated Fund
The salaries and allowances of the judges, the
salaries, allowances and pensions of the s?ﬁ
as well as the administrative expenses of a high
court are charged on the consolidated fund of
the state. Thus, they are non-vatable by the
state legislature (though they can be disc

by it). It should be noted here that the per
sion of a high court judge is charged on the
Consolidated Fund of India and not the stat

5. Conduct of Judges cannot be mﬂ’”"_m:
The Constitution prohibits any djﬁcu#ﬁffj;’
in Parliament or in a state legislature “.]th
respect to the conduct of the judges of a I8
court in the discharge of their dutics, EXCE

i
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Jhen an impeachment motion is under con-
I ] :

geration of the Parliament,

5 .

Ban on Practice after Retirement The
;-t:,l'll'EEl p::rmﬂ.nr_:ntjudgss of a high court are

mhihi[ﬂd from pleading or acting in any-

purt or before any authority in India except
(he Supreme Court and the other high courts,
This ensures that they do not favour any one
. the hope of future favour.

7. Power o Punish for its Contempt A
high court Cam punish any person lor its
contempt. Thus, its actions and decisions
cannot be criticised and opposed by any-
pody. This power is vested in a high court to
maintain its authority, dignity and honour.

8. Freedom to Appoint its Staff The chicf
fustice of a high court can appoint officers
and servants of the high court without any
interference from the executive. He can also
prescribe their conditions of service.

9. Its Jurisdiction cannot be Curtailed The
jurisdiction and powers of a high court in
so far ag they are specified in the Constitu-
tion cannot be curtailed both by the Par-
liament and the state legislature. But, in
other respects, the jurisdiction and powers
of 2 high court can be changed both by the
parliament and the state legislature.

iz vested with the power to interpret the
Constitution. Besides, it has supervisory and
consultative roles.

However, the Constitution does not contain
detailed provisions with regard to the jurisdic-
tion and powers of a high court. It only lays
down that the jurisdiction and powers of a high
court are to be the same as immediately before
the commencement of the Constitution. But,
ithere is one addition, that is, the Constitution
gives a high court jurisdiction over revenue
matters (which it did not enjoy in the pre-con-
stitution era). The Constitution also confers
{by other provisions) some morc additional
powers on a high court like writ jurisdiction,
power of superintendence, comsultative power,
e, Moreover, it empowers the Parliament and
the state legislature to change the jurisdiction
and powers of a high court.

WAL present, a high court enjoys the follow-
ing jurisdiction and powers:

1. Original jurisdiction.

2. Writ jurisdiction,

3. Appellate jurisdiction.

4. Supervisory jurisdiction.

5. Control over subordinate courts.

6. A court of record.

7. Power of judicial review.

The present jurisdiction and powers of a

high court are governed by (a) the constitu-
tional provisions, (b) the Letters Patent, (c}
the Acts of Parliament, (d) the Acts of State
Legislature, (&) Indian Penal Code, 1860, (f)

Cirminal Procedure Code, 1973, and (g} Civil
Procedure Code, 1908.

I0. Separation from Executive The Con-
stitution directs the state to take steps to
separate the judiciary from the executive
n public services, This means that the ex-
‘_”-'-“ﬁ‘-?E authorities should not possess the
judicial powers. Consequent upon its imple-
mentation, the role of executive authorities
M Judicial administration came to an end’.
It means the power of a high court to hear
disputes in the frst instance, not by way of
appeal. It extends tﬂiﬂ?ﬁ iﬂ}kﬂi"g:

fa) Matters of Eﬁmlmhty and contempt of

court.

(b) Disputes relating to the election of

members of Parliament and state
legislatures.

c) Regarding revenue matter or an act
ordered or done in revenue collection.

JURISDICTION AND POWERS OF

HIGH COURT

Like the Supreme Court, the high court
eaﬁ h,zen vested with guite extensive and
E'P::Lw% powers. It is the highest court of
o Peal in the state. It is the protector of

® Fundamental Rights of the citizens. It

-
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(d) Enforcement of fundamental rights of
citizens.

(e) Cases ordered to be transferred from a

" subordinate court invelving the inter-
pretation of the Constitution to its oW
file.

(f) The four high courts (i.e., Calcutta,
Bombay, Madras and Delhi High Courts)
have original civil jurisdiction in cases
of higher value.

Before 1973, the Calcutta, Bombay and
Madras High Courts also had original crimi-
nal jurisdiction. This was fully abolished by
the Criminal Procedure Code, 1973.

2. Writ Jurisdiction

Article 226 of the Constitution empowers a
high court to issue writs including habeas
EI-G'I'-]-J'.H.T;, mﬂndﬁmztﬁ, CEFITOrari, _prqhibitiﬂn
and guo ivarrante for the enforcement of
the fundamental rights of the citizens and
for any other purpose. The phrase ‘for any
other purpose' refers to the enforcement of
an ordinary legal right. The high court can
issue writs to any person, authority and
government not only within its territorial
jurisdiction but also outside its territorial
jurisdiction if the cause of action arises
within its territorial juri&dictiﬂﬂa-

The writ jurisdiction of the high court
(under Article 226) is not exclusive but
concurrent with the writ jurisdiction of the
Supreme Court (under Article 32). It means,
when the fundamental rights of a citizen
are violated, the aggrieved party has the
option of moving either the high court or
the Supreme Court directly. However, the writ
jurisdiction of the high court is wider than
that of the Supreme Court. This is because,
the Supreme Court can issue writs only for
the enforcement of fundamental rights and
not for any other purpose, that is, it does
not extend to a case where the breach of an
ordinary legal right is alleged.

In the Chandra Kumar case” (1997), the
Supreme Court ruled that the writ jurisdic-
tion of both the high court and the Supreme

: Indion Polity e
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Court constitute a part of the basic Structure
of the Constitution. Hence, it cannot p,
nusted or excluded even by way of an amen,_
ment to the Constitution,

3. Appellate Jurnsdiction

A high court is primarily a court of appeal, 1
hears appeals against the judgements of sub.
ordinate courts functioning in its AerTitorial
jurisdiction. It has appellate jurisdiction in
both civil and criminal matters. Hence, the
appellate jurisdiction of a high court is wider
than its original jurisdiction.

{a) Civil Matters The civil appellate juris.

diction of a high court is as follows;

{i] First appeals from the orders and judge-
ments of the district courts, additional
district courts and other subordinate
courts lie directly to the high court,
on both guestions of law and fact,
if the amount exceeds the stipulated
limit.

(i1] Second appeals from the orders and
judgements of the district court or
other subordinate courts lie to the
high court in the cases involving ques-
tions of law only (and not gquestions
of fact).

{iii) The Calcutta, Bombay and Madras High
Courts have provision for intra-court
appeals. When a single judge of the high
court has decided a case (either under
the original or appellate jurisdiction of
the high court), an appeal from such a
decision lies to the division bench of the
same high court. :

(iv) Appeals from the decisions of the admin-
istrative and other tribunals lie to the
division bench of the state high coutt
In 1997, the Supreme Court ruled
that the tribunals are subject Lo the
writ jurisdiction of the high cour®
Consequently, it is not possiblc tof
an aggrieved person to approach the
Supreme Court directly against the
decisions of the tribunals, without
going to the high coarts.

-
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(b} Erimil'!ll_l“nttl:r! The criminal appel-
fate j“r,'ﬁdic:mn of a high court is as follows:
(i) Appeals from the judgements of sessions
court and additional sessions court lie to
¢he high court if the sentence 5 one of
imprisonment for more than seven vears.
1t should also be noted here that a death
sentence (popularly known as capital
punishment) awarded by a sesgions court
or an additional sessions court should be
comfirmed by the high court before it can
he executed, whether there is an appeal

by the comvicted person or not.

[ii) In some cases specified in various
provisions of the Criminal Procedure
Code (1973), the appeals from the
judgements of the assistant sessions
judge, metropolitan magistrate or
pther magistrates (judicial) lie to the
high court.

4. Supervisory Jurisdictios

A high court has the power of superinten-
dence over all courts and tribunals func-
tioning in its territorial jurisdiction (except
military courts or tribunals). Thus, it may—
{a) call for returns from them;

(b] make and issue, general rules and pre-
scribe forms for regulating the practice
and proceedings of them;

() prescribe forms in which books, entries
and accounts are to be kept by them;
and

(d} settle the fees payable to the sheriff,
clerks, officers and legal practitioners
of them.

This power of superintendence of a high
tourt is very broad because, (i) it extends to
all courts and tribunals whether they are sub-
ect to the appellate jurisdiction of the high
?“'“”—_ﬁr not; (ii) it covers not only admin-
_::Hh.“ superintendence but also judicial

jl’:fhmendenm: (ii1] it is a revisional juris-

“Hom; and (iv) it can be suo-mofu (on its

"1} and not necessarily on the application

OF & party,

mi‘:""ﬁ"ﬁn thiz power does not vest the high
with any unlimited authority over the

subordinate courts and tribunals. It is an
extraordinary power and hence has to be used
most sparingly and only in appropriate Cases.
Usually, it is limited to, (i) excess of jurisdic-
tion, (ii) gross violation of natural justice,
(iii) error of law, (iv) disregard to the law of

superior courts, (v} perverse findings, and (vi)
manifest injustice

5. Control aver Subordinate Courts

In addition to its appellate jurisdiction and
supervisory jurisdiction over the subordinate
courts as mentioned above, a high court has
an administrative control and other powers
over them. These include the following:

(a) It is consulted by the governor in the
matters of appointment, posting and
promotion of district judges and in the
appeintments of persons to the judicial
service of the state [(other than district
judges).

(hy It deals with the matters of posting,
promotion, grant of leave, transfers and
discipline of the members of the judicial
service of the state (other than district
judges]).

(¢ Tt can withdraw a case pending in a
subordinate court if it involves a sub-
stantial question of law that require the
interpretation of the Constitution. It
can then either dispose of the case itself
or determine the guestion of law and
return the case to the subordinate court
with its judgement.

(d) Its law is binding on all subordinate
courts functioning within its territo-
rial jurisdiction in the same sense as
the law declared by the Supreme Court
is binding on all courts in India.

As a court of record, a high court has two
WETS: |
() The judgements, proceedings and acts
of the high courts are recorded for per-
petual memory and testimony. These
records are admitted to be of evidentiary
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value and cannot be gquestioned when

produced before any subordinate court.

They are recognised as legal precedents

and legal references.

(b} It has power to punish for contempt of
court, either with simple imprisonment
or with fine or with both.

The expression ‘contempt of court’ has
not been defined by the Constitution.
However, the expression has been defined
by the Contempt of Court Act of 1971.
Under this, contempt of court may be civil
or criminal. Civil contempt means wilful
disobedience to any judgement, order, writ
or other process of a court or wilful breach
of an undertaking given to a court. Criminal
contempt means the publication of any mat-
ter or doing an act which—{i) scandalises
or lowers the authority of a court; or (ii)

prejudices or interferes with the due course

of a judicial proceeding; or (iii) interferes
or obstructs the administration of justice in
any other manner.

However, innocent publication and dis-
tribution of some matter, fair and accurate
report of judicial proceedings, fair and reason-
able criticism of judicial acts and comment
on the administrative side of the judiciary do
not amount to contempt of court.

As a court of record, a high court also
has the power to review and correct its own
judgement or order or decision, even though
no specific power of review is conferred on
it by the Constitution. The Supreme Court,
on the other hand, has been specifically

—— === S — A A SR

conferred with the power of review by
constitution.

=1 e
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Judicial review is the power of a high coury
to examine thc constitutionality of 1 qur
tive enactments and executive urﬂgrs of
both thf" l"ﬂntml and state gﬂ?ﬂ[i[!_zn_ﬁ-]ltg On
tive of the C‘Dnstltutlun :’_uirr::: Urrﬂ.r.} rhey can
be declared as illegal, unconstitutional and
invalid (null and void) by the high court.
Consequently, they cannot be enforced by
the government.

Though the phrase ‘judicial review’ has
no where been used in the Constitution, the
provisions of Articles 13 and 226 explicitly
confer the power of judicial review on a high
court. The constitutional validity of a legisla-
tive enactment or an executive order can be
challenged in & high court on the following
three grounds:

(a) it infringes the fundamental rights
(Part 1117,

(b) it is outside the competence of the
authority which has framed it, and

{c} it is repugnant to the constitutional
provisions,

The 42™ Amendment Act of 1976 curtailed
the judicial review power of high court. It
debarred the high courts from considering
the constitutional validity of any central law.
However, the 43 Amendment Act of 1977
restored the original position,
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